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EXECUTIVE SUMMARY

INTRODUCTION

Enf orcement of regulations is a critical conmponent of the environnmenta
regul atory process. Nonconpliance with environmental regulations can be a
significant problemin the absence of vigorous enforcement. Yet econom sts,
and policy analysts in general, have devoted linmted effort to addressing the
probl ens posed by nonconpliance and the need for enforcenent.

The basic goals of the Environnmental Protection Agency's prograns for
enforcing water pollution regulations are to:

. Monitor conpliance with the regul ations pronul gated
pursuant to the Cean Water Act (CW);

. Take action against dischargers that do not conply with
regul ations and, if necessary, seek penalties for
viol ations; and

. Ensure that violators undertake efforts to achi eve
conpl i ance.

Wth thousands of dischargers, limted enforcenent resources, and a
significant degree of nonconpliance on the part of the regulated community,
attaining the goals of the Agency's CWM programis exceedingly difficult. As
of January, 1987, 65,847 facilities were permtted under the CWA Nationa
Pol lutant Discharge Elimnation System (NPDES). Resources available to the
Agency for detecting and addressing nonconpliance anong these facilities,
however, are limted

This study serves several purposes:

. First, this study provides information on EPA's policy for
noni toring and enforcing nonconpliance with the NPDES. Understanding
this systemis a critical first step before any assessnent of the
advant ages and di sadvantages of alternative enforcenent arrangenent
can be made.

. Second, this study reviews a nunber of actual enforcement cases
settled in 1985. A though the cases studied are somewhat dated, this
review provides insight into how the Agency enforcenent process
functioned in these specific instances.

. Finally, this study presents an econom c nodel of optinal
enforcement policy which enconpasses and extends the existing
literature of enforcenent.



ORGANIZATION OF THE REPORT
The report is organized as foll ows:

. Chapter 1 establishes the legislative and regul atory
context of the study. The chapter briefly describes the
structure and requirenents of the CM and the various forns
nonconpliance can take. Sonme data on the extent of
nonconpliance with existing water pollution regulations are
al so presented

. Chapter 2 reviews current EPA policy for ensuring
compliance with the Clean Water Act and describes: (1) the
neans by which violations are detected, (2) the criteria
used in determning which violators to enforce against, and
(3) the enforcenent actions taken in response to detected
violations. The chapter also describes the Agency's policy
for calculating penalties for nonconpliance.

. Chapter 3 summarizes the findings of a review of selected
cases of nonconpliance settled in 1985 that resulted in
penalties. The chapter discusses some of the nore
significant difficulties that the Agency encountered in
these cases. Note, however, that these cases were settled
under an earlier version of EPA s enforcenent policy so,
presunebly, sone of these difficulties may not be as
serious now as in the past.

. Chapter 4 begins with a brief survey of the snmall body of
economc literature on the enforcenent of pollution
regul ati ons and proceeds to devel op a nodel of optim
enforcenent that captures the salient features of the
various nodels presented in the econonic literature. This
chapter includes a review of the inplications of the
econonm ¢ nodel for optinmal enforcement policy, including
inplications for both enforcement strategy (targetting of
resources) and penalty policy (penalty calcul ations).

SUMMARY OF FINDINGS

Current EPA Enforcement of the Clean Water Act

There are nunerous prograns directed toward nonitoring and enforcenent of
CWA violations. The majority of these prograns are handled by the Regiona
EPA offices and authorized States, which are responsible for a substantia
portion of nonitoring and enforcenent under the CWA. The Regional EPA offices
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and States have devel oped systens for neeting the goals and needs of their
territory. These systens are generally designed to be consistent with the
overal |l policy and goals of EPA Headquarters.

Enforcenent of water pollution control regulations relies heavily on
self-monitoring by individual dischargers. Most dischargers are required to
monitor their effluent streans periodically and report the results of their
nmonitoring efforts to the appropriate agency. Self-nonitoring efforts are
suppl enented by Agency inspections, anbient water quality nonitoring, and
third party reports. Information received through the various nonitoring
efforts are processed and maintained on a conmputerized data base for analysis
and tracking

The Agency seeks to target its enforcement resources on those instances of
nonconpl i ance that generate the nost efficient allocation of enforcenent
resources. The Agency has devel oped a series of tracking systens and criteria
for selecting cases for enforcement. These systens include the major-mnor
classification, Quarterly Nonconpliance Reports, and Signifiant Nonconpliance
and Exceptions lists. These systens are specifically designed to focus Agency
attention on those dischargers who are nore seriously nonconpliant and who
present nore serious threats to human health and the environnent.

The Agency has devel oped a guide for determining how to address different

types of violations. In general, enforcement agencies initially apply |ess
stringent and | ess resource-intensive enforcenent actions in response to
viol ations. I f nonconpliance continues, EPA or the states are directed to

pursue nmore stringent enforcenent responses, including formal judicia
proceedi ngs, which can involve litigation and could result in injunctions,
penalties, and consent decrees.

Current Agency civil penalty policy states that penalties should contain
three basic conponents: (1) a component to recover the benefits the violator
received from nonconpliance, (2) a gravity conponent designed to reflect the
"seriousness" of the violation, and (3) an adjustment factor. The first
component, the benefit conponent, is often calculated using a conputer program
(BEN) designed specifically for the purpose of deternining how much a violator
saved by not installing or properly operating and maintaining required
pol lution control equipment. This program cal culates the differences in the
present values of the cash flows that a violator would experience through
conmpliance and nonconpliance. The difference between the present value of the
cash flows represents the econonmic benefits gained from nonconpliance. The
second conponent, the gravity conponent, is calculated nore subjectively and
reflects four factors: (1) the "significance" of the violation, (2) the degree
to which the violation presents actual or potential harmto human health or
the environnent, (3) the nunber of previous violations by the discharger, and
(4) the duration of the nonconpliance. Finally, the third conponent, the
adj ustment conponent, is intended to reflect the violator's "history of
recal citrance" (the degree to which the violator has denpbnstrated good faith
efforts in conplying with the provisions of the water pollution contro
regul atory programs), a violator's ability to pay, and litigation
consi der ati ons.
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Case Studies of Enforcement Actions

At the outset of the study, nine enforcement cases were evaluated to gain
some insight into the operation of enforcement policy. These case studies are
hel pful in understanding some of the problems with enforcing CM regul ations
encountered in the past. Although recent changes in enforcenent guidance may
have mitigated nmany of these difficulties, there were significant difficulties
in the past that are worth reviewing. The case studies revealed a nunber of
difficulties including:

1. Determining the Extent of Violations

In many of the cases, the Agency had difficulty determ ning the extent of
the violations comritted by a discharger. Determning the appropriate
penalties to levy was therefore problematic. The difficulties in determning
the extent of violations in the cases studied was the result of two problens.
First, effluents were only nonitored periodically, but effluent quantity and
conposition appeared to have fluctuated considerably over time. As a result
accurately determning the extent of violations was often difficult and
prohibitively expensive. Second, effluent data were often inconplete: sone
violators did not always monitor their discharges and subnmit effluent data as
required, making it difficult for the Agency to establish the extent to which
violations had occured

2. Estimating the Benefits of Nonconpliance

Al though the adoption of the BEN computer program hel ped to ensure nore
consi stent estimation of the benefits from nonconpliance, there were stil
difficulties in determning the values of the input parameters for the
program Determining the values of some of the input paraneters frequently
entail ed making a nunber of assunptions which significantly affected the fina
benefit estimates. The cases suggest that there was a |lack of detailed
gui delines for determning some of the input paraneters. Mreover, in many of
the cases, precedent and ability-to-pay considerations seemed to guide the
courts in penalty determnations, rather than renmoval of the benefits from
nonconpl i ance.

3. Quantifying Danmages to the Environnent

The conplexity of aquatic ecosystenms often made it difficult for the
Agency to quantify and nonetize the effects of violations on hunan health and
environnental quality. Interactions anong pollutants, dispersion of
pol lutants, and difficulties in establishing accurate baseline conditions
often inpeded the estimation of damages as part of the gravity conponent of a
penal ty.



4, Ability-to-Pay Considerations

In sone of the cases studied, determining a violator's ability to pay
often relied on subjective criteria. There appeared to be little consistency
anong such determnations. Assessing ability to pay was particularly
difficult for municipal violators.

The cases reviewed for this study were settled under an earlier version of
EPA' s enforcenent policy so, to some extent, one night anticipate that sone of
the nore serious difficulties highlighted by the case studies have been
mtigated by the adoption of the nmore recent enforcement policy. An
interesting future study, consequently, would be to assess whether the new
enforcenent policy has significantly enhanced the enforcenent process and
i ncreased deterrence.

Economic Perspectives on Enforcement Policy

A review of the economic literature identified a small body of literature
relevant to the economcs of enforcing environnental regulations. The
enphasis of this literature is on analyzing the behavior of firns
(dischargers) that do not fully conply with various types of environmental
regul ati ons because their commtnent to conpliance is too weak in the absence
of strong profit-related incentives to conply. However, only limnted
attention is given in the existing literature to the problem of how to
optimally enforce existing environnental regulations. Therefore, a new nodel
of optimal enforcenent of environnental regulations, in particular, effluent
limt regulations, was devel oped for this analysis.

The nodel devel oped has two key variables that are controlled by the
relevant enforcement authority:

. the penalty (fines or other penalties) for effluent limt
vi ol ations; and

. the perceived probability, or perceived frequency with
which, firms believe that they will be caught exceeding
their effluent limts and penalized for doing so.

These two variables together constitute an enforcenment policy. Neither
alone is sufficient since both the size of the penalties levied and the
perceived probability that they will be levied are both central to determning
the degree of conpliance likely to be observed on the parts of firnms that
require financial incentives to conply with environmental regulations. Thus,
the penalty for violations tinmes the perceived probability that violations
will be caught and penalized is defined to be the expected penalty, that is,
the penalty that a firmbelieves it will pay on average for violations. Sone
of a firms violations are likely to go undetected and unpuni shed, whereas
others will be detected and punished. This uncertainty is captured by the
expected penalty, because it essentially discounts the penalty for violations
by the perceived probability that violations may be detected and puni shed.




An interesting feature of the nodel of enforcenent developed in this
chapter is that an analytical distinction is made between the perceived
probability of detection and penalization and the objective probability. The
former concept is the one that regulates the behavior of firns since it is the
percei ved expected fine that helps to determne the degree to which firnms wll
conply with environnental regulations. The objective, or actual probability,
on the other hand, is the true probability of being detected and penalized
The perceived and objective probabilities could be different depending on the
infornation available to firnms concerning past enforcenent actions and future
enforcenment enphases. | ndeed, sonme enforcenment actions are undertaken
precisely because it is felt that firms will greatly increase their
expectations regarding the probability of being caught and resulting fines for
the violations.

The expected penalty is the key paranmeter influencing a firms decision on
whether to conply with a regulation, assuming that firnms will not conmply with
envi ronnental regulations without strong profit-related incentives to do so.

Al though the size of the penalty is inportant, the penalty al one does not
determ ne conpliance or nonconpliance. This is denonstrated in the extrene
case where a very high fine is set, but no resources are devoted to monitoring
di scharges and detecting violations. In this case, the probability that firms
are caught and penalized is virtually zero. If the firms involved al so
perceive that the probability is nearly zero, then the size of the fine is of
little inportance because it will alnost never be levied. Hence, for firns
that do not require financial incentives to conply with regul ations, the

penal ties are uninportant because these firns always conmply. However, for the
subset of firnms that do require such incentives to conply, if the probability
of detection is perceived to be virtually zero, then the inpact of
nonconpliance on the firns profits is positive (conpliance costs are avoi ded
and no penalties are |levied).

Thus, an enforcenment authority nust not only deternmine the appropriate
penalty for violations, but it nmust also deternmine the appropriate frequency
wi th which dischargers should be nonitored and penalized for violations in
order to properly affect firms' perceptions of the probability of detection
Al though attention to date has focused on the appropriate penalties for
violations (penalty policy), equal attention should be given to firns'
perceptions regarding the frequency with which firms will be nonitored and
penal i zed for nonconpliance (enforcenent strategy). Together these form a
coherent enforcenent policy.

The anal ysis shows that the optimal values of the fine and its perceived
probability (i.e., the values of the fines and perceived probabilities at
whi ch the benefits minus the costs of increased enforcenent are naxim zed)
depend on three factors:

. the costs of enforcenent (i.e., how expensive it is to
catch and fine violators);

. the econonmic value of the damages resulting from
violations to human health and environnmental quality;
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. the costs to violators of achieving conpliance; and

. the degree to which increased enforcenent efforts in a
given industry or area increase the perceived probability
of detection and penalization.

The precise value of the optimal fine, as well as the optimal anount of
enforcenent activity (which determnes the perceived probability of detection
and penalization), both depend on these four factors in a fairly conplex way.
For instance, it is generally true that the optimal fine is not equal to
simply the sum of the benefits from nonconpliance (i.e., the conpliance costs
avoi ded), or the damages due to nonconpliance, or the costs of enforcement.

The anal ysis reveals that setting the penalty equal to the value of the
benefits from nonconpliance may do little to deter nonconpliance if firns do
not believe that violations are not always detected and fined. In these
cases, it may be in the discharger's interest to exceed effluent linits
despite the attendant penalties, given that the firmrequires financia
incentives to conply with the regul ations.

In terns of targetting the enforcenent resources of the Agency, the
anal ysis indicates that resources should be focused (1) on violators that
i mpose relatively high damages, (2) on violators against whomit is relatively
i nexpensive to bring enforcenent actions, and (3) in those areas in which
relatively small enforcenent expenditures yield relatively large increases in
the perceived probability of detection and penalization.

The analysis of self-monitoring/reporting requirements denonstrates that
if firme are to have an economic incentive to report violations, the penalty
for not reporting an effluent limt violation nust generally be far |arger
than the penalty for the effluent limt violation. Qherwise, it is in the
di scharger's interest to conceal violations, given that the firm decides not
to conply with the regulations, which suggests that the penalties for failing
to report violations should be set jointly with the penalty for effluent limt
vi ol ations.

Pl acing the conclusions of the econom ¢ npdel of optimal enforcement in
the context of EPA's enforcenment of CWA regul ations, several genera

conclus@ons can be drawn. These conclusions fall into the follow ng three
cat egori es:
L Targetting Enforcenent Resources;
. Vi gorous Enforcement of Self Monitoring/ Reporting Requirenents; and
. Refining Penalties for Violations.
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1. Inproved Targetting of Mnitoring Resources

The enforcement process has three najor steps: (1) nonitoring conpliance
and detecting violations, (2) taking action against violators -- if necessary,
seeking penalties, and (3) following up on violators to ensure that they
undertake efforts to deter further violations.

The study indicates that the first step in this process may be the npst
probl emati c. In general, the difficulty of nonitoring conpliance and
detecting violations depends on the form of nonconpliance. The failure of a
facility to regularly subnmit a discharge nonitoring report is not difficult to
detect; it sinply requires checking the facility's subnissions against the
rel evant schedul e (although this does not necessarily indicate whether the
facility is in full conpliance with its permt). Sinilarly, deternining
whether or not a facility has installed specific types of abatement equiprent
can generally be acconplished through cursory inspections. Detecting effluent
limt violations, on the other hand, is not as sinple because it requires
periodic nonitoring and analysis of a facility's discharges. Gven the
difficulty and expense of continuously nonitoring discharges, nonitoring is
typically achieved by neans of "grab", or conposite, sanpling of discharges,
which only provide a "snapshot" of a facility's conpliance status and
therefore fails to fully reflect a facility's conpliance over an extended
period of tinme.

G ven the large nunmber of dischargers and constraints on the resources
available for nonitoring, sanpling of discharges by federal and state
officials is carried out infrequently. The large share of the burden for
moni toring discharges is placed on the dischargers. Dischargers are required
to report significant violations and to periodically submt discharge
monitoring reports. Because (detected) violations bring the threat of
enforcement action, firms may be reluctant to report violations and submit
discharge monitoring reports. If they do report violations, there may be an
incentive for dischargers to understate the extent of their violations.
Therefore, to ensure that firnms report violations, or that violations are
reported accurately, it is essential for the Agency to routinely nonitor and
anal yze discharges.

Moni toring and anal yzi ng the discharges of individual facilities, however,
is costly and tedious because there are thousands of dischargers to be
monitored. Because only a linmted anobunt of resources can be devoted to
monitoring efforts, the problem becomes one of determning how frequently
di fferent dischargers should be nonitored by the Agency or state authorities.
The focus of monitoring efforts should clearly be on dischargers that are nost
likely to be nonconpliant, and, within this group, on (1) dischargers that are
likely to inpose relatively large damages due to nonconpliance, (2) dischargers
agai nst whom enforcenment is likely to be inexpensive, and (3) where deterrence
may be an overriding consideration. EPA has already begun this process by
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devel opi ng the nmmjor/mnor discharger classification and developing criteria
for identifying significant violations. These are useful tools for targetting
scarce nonitoring resources. The econom ¢ nodel suggests that there is scope
for nore targetting along several other lines, including the follow ng:

(1) Technical Criteria that Correlate Wth Nonconpliance -- It is
possi ble that there are technical aspects of production processes or
effluent control that correlate with nonconpliance. For exanple, it
could be that firms whose production processes generate different
types of effluents at different tines may be nmore likely to be in
nonconpl i ance than firms whose processes generate the sane |evel and
types of effluent nmost of the tine. If such criteria can be
identified, this suggests that the technical characteristics of a
di scharger's production and treatnent process nmay be one usefu
criterion for targetting nonitoring resources.

(2) Unannounced Inspection Visits -- A recent survey of state enforcement
agenci es conducted by Resources for the Future (Russell, Harrington,
and Vaughan, 1985) indicates that the agencies frequently notified
di schargers of upconing inspection visits; only a small fraction did
not do so as a matter of policy. If firns are able to alter the
quantity or conposition of their waste streans on short notice, the
conpl i ance status of a discharger observed during an inspection visit
may not present an accurate picture of the discharger's day-to-day
conpliance status. Dischargers may step up treatment processes
during inspection visits and shut down particularly noxious
production processes to linit the extent of any violations wth
pernmit requirenents. On the other hand, OAEP reconmmends that firms
be notified that an inspection visit will occur within the next six
mont hs, but should not be told when precisely the visit will occur.
Anal ytically, this is equival ent to unannounced inspection visits, as
reconmended here.!

1 Al though unannounced visits may be the preferred alternative, they may
not be advisable in practice. Existing |egal safeguards related to privacy
make it difficult for enforcenent agencies to use evidence gathered during
unannounced visits in court. Furthernore, unannounced visits may place
enforcenent officials in too adversarial a position, possibly damaging the
wor ki ng rel ationship necessary between enforcement officials and the regul ated
community, therefore undermining voluntary conpliance.
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(3) Tying Inspection Frequency to Past Behavior -- Currently, inspection
frequencies are primarily determined by the classification of a
di scharger as major or a minor. The survey of state agencies
i ndicates that nmjor dischargers are inspected roughly four tines a
year, while minor dischargers are inspected about once a year. It
does not appear that the past behavior of dischargers is routinely
i ncorporated as a dominant criterion in determining how frequently
di schargers are inspected.

2. More Vigorous Enforcenment of Self-Monitoring/ Reporting Requirenents

Even if nonitoring resources are better targetted, the sheer nunber of
di schargers and constraints on state and federal enforcenent resources inply
that self-nonitoring and reporting will continue to be the backbone of the
conpliance nonitoring program  However, if firms are to have a financia
incentive to report violations, an appropriate relationship nmust be naintained
between the penalty for not reporting effluent Iimt violations and the
penalty for the effluent limt violation. |In general, the penalty for not
reporting violations nust be several tinmes nore severe. For exanple, crinina
penalties and possible inprisonment for falsifying a DVMR are far nore severe
than the nmonetary penalty for the effluent violation, and it appears that the
Agency is increasing its enphasis on seeking criminal penalties for certain
infractions. This relationship should be considered when devel opi ng
gui delines for monitoring/reporting violation penalties.

3. Refining Penalty Policy for Effluent Lint Violations

EPA penalty policy states that penalties should equal benefits to the
di scharger from nonconpliance, and should also include an amount reflecting
the gravity of the violation. In practice, however, given the difficulty of
val uing the damages resulting fromviolations (the gravity conponent), the
focus of penalty determinations is on the benefits to the discharger from
nonconpl i ance. Penal ty assessnments is the past typically have not exceeded
the benefits to the firmfrom nonconpliance, although current penalties appear
to be rising. Nevertheless, even a penalty equal to the benefit of
nonconpliance is unlikely to provide dischargers with the financial incentive
to comply with effluent limt requirenents. Mre precisely, if all effluent
l[imt violations are not detected and penalized with certainty, a penalty
equal to the benefits enjoyed by the firmfrom nonconpliance will not deter
violations. The penalty nust be adjusted for the l|ikelihood that a discharger
will be caught and fined for violations.
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CHAPTER 1

INTRODUCTION

Enforcenent of regulations is a critical conmponent of the environnmenta
regul atory process. Recent experience has denonstrated that nonconpliance
with environnental regulations can be a significant problemin the absence of
vigorous enforcement. Yet economists, and policy analysts in general, have
devoted limted effort to addressing the problenms posed by nonconpliance and
the need for enforcenent.

The basic goals of water enforcenent prograns are to

. Monitor conpliance with the regulations pronul gated
pursuant to the Cean Water Act (CWA);

. Take action against dischargers who do not conply wth
regul ations; and, if necessary, seek penalties for
vi ol ati ons; and

. Ensure that violators undertake efforts to achieve
conpl i ance

However, w th thousands of dischargers and linited enforcenent resources,
attaining these goals is difficult. It is therefore essential that the
Agency's limted enforcement resources be utilized efficiently.

This study serves several purposes:

. First, this study provides information on EPA' s enforcement of its
regul ati ons promul gated pursuant to the CWA.  Understanding the
current policy is a critical first step before any assessment of the
advant ages and di sadvantages of alternative enforcenent arrangenent
can be made

. Second, this study reviews a number of actual enforcenment cases
settled in 1985. This review provides sone insight into how the
Agency enforcenment process functioned in these specific instances.

. Finally, this study presents an econonm c nodel of optim
enforcenent policy which enconpasses and extends the existing
literature of enforcenent.
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ORGANIZATION OF THE REPORT

The report is organized as foll ows:

Chapter 1 establishes the legislative and regul atory
context of the study. The chapter briefly describes the
structure and requirenents of the CWA and the various forns
nonconpl i ance can take. Sone data on the extent of
nonconpliance with existing water pollution regulations are
al so presented

Chapter 2 reviews current EPA policy for ensuring
conpliance with the Cean Water Act and describes: (1) the
neans by which violations are detected, (2) the criteria
used in determning which violators to enforce against, and
(3) the enforcenent actions taken in response to detected
violations. The chapter also describes the Agency's policy
for calculating penalties for nonconpliance.

Chapter 3 summarizes the findings of a review of selected
cases of nonconpliance settled in 1985 that resulted in
penalties. The chapter discusses sone of the nore
significant difficulties that the Agency encountered in
these cases. These cases, however, were settled under an
earlier version of EPA's enforcenment policy so, presunably,
some of these difficulties may not be as serious now as in
t he past.

Chapter 4 begins with a brief survey of the snmall body of
economc literature on the enforcement of pollution
regul ati ons and proceeds to devel op a nodel of optinma
enforcenent that captures the salient features of the
various nodels presented in the econonmic literature. This
chapter concludes with a review of the inplications of the
econom ¢ nodel for optinmal enforcenent policy, including
inplications for both enforcement strategy (targetting of
resources) and penalty policy (how penalties ought to be
structured).

1.2 OVERVIEW OF THE CLEAN WATER ACT

The 1972 and 1977 amendnments to the Federal Water Pollution Control Act
(commonly referred to as the Clean Water Act) establish the fundanenta

approach for regulating discharges of pollutants into the nation's waterways.
This approach relies heavily on:

a national systemfor permitting, regulating, and
routinely nonitoring dischargers;
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* an integrated federal -state adninistrative and
enforcement system

. schedul es for attaining national water quality standards;

. prescriptions and schedules for installing pollution
control technol ogi es;

. federal financial support for municipal dischargers; and
. strict enforcement of violations.

The prinmary objective of the Cean Water Act (CWA) is to protect the
nation's waterways by curbing discharges of pollutants into the nation's
wat erways. As such, the CWA is an all-enconpasing statute designed to
regul ate nost discharges into the nation's waterways, regardless of the nature
of the pollutant or the type of discharger. The Act regulates three basic

categories of pollutants, nanmely (1) "conventional pollutants", including
traditional pollutants such as Biological Oxygen Demanded (BCOD), suspended
solids, fecal coliform and pH, (2) "toxic pollutants", including an

Agency-devel oped list of 129 toxic chemicals, and (3) "nonconventiona
pol [ utants" which essentially includes all those chenmicals not specifically
classified in the other two categories.

The Act enconpasses all point-source dischargers, including facilities
di schargi ng

. conventional pollutants directly into a waterway;

. conventional pollutants indirectly into a waterway;
. hazardous substances or oil into a waterway; and

o dredge or fill material

Both industrial and nunicipal dischargers are regulated by the CWA, as are
federal facilities and facilities that discharge to nunicipal wastewater
treatment works

The inplenentation of CWA regulations relies heavily on an extensive
permtting systemdesigned to identify dischargers. and nmonitor their
activities. The National Pollutant Discharge Elinination System ( NPDES)
created by Section 402 of the 1972 Anendnents, requires that facilities
di scharging into navigable waters apply for a discharge pernmit. Such pernmits
are granted by EPA or by states authorized by EPA to do so. Failure to obtain
a permt prior to discharge of pollutants into a navigable water is unlawf ul

As of January, 1987, 65,847 dischargers were permtted under the NPDES
system O these dischargers, 10,684 were pernmitted by EPA and 55, 163 were
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permtted by an authorized state authority.! The sizes of these permtted
dischargers and the industries to which they belong vary wdely. Sone
dischargers are regarded as "mmjor" dischargers by the Agency in that their
di scharges may pose a significant threat to human health and the environnent.
Approximately 11 percent of the permtted dischargers are regarded as "major"
di schargers.  The Agency has classified the remaining 89 percent as "mnor"
di schargers because the activities do not pose as significant a threat to
human heal th and environmental quality.?

Each NPDES permit contains requirenents that seek to fulfill specific
objectives of the CWA  The requirements of each permt are facility-specific
in that they vary depending on the pollutants discharged by the facility, the
types of ecosystens affected, and the production processes in use. The
specific requirements of the permts also vary according to the facilities
invol ved, the waterways affected, and the production processes used. Mbst
NPDES permits contain requirements such as:

. Effluent Linmits. Section 304 of the CM linits the
amount of certain types of pollutants discharged. The
limts are determined according to the type of pollutant,
its toxicity characteristics, its potential environnenta
impacts, and the industrial category to which the
di scharger belongs. Effluent guidelines are often based on
a statistical prediction that a prescribed pollution
control technology will achieve a desired effluent quality
95 percent (or sone fraction thereof) of the tine.
Effluent limts are generally expressed in terns of |oads
| bs/ hour) or concentrations and are usually expected

e adhered to on a continuous basis. In sonme cases
effluent limts are made nore stringent over time and the
NPDES permts contain schedul es specifying dates by which
each set of effluent limts nust be satisfied.

» Prescriptions for Appropriate Pollution Control
Technologies. The CWA establishes technol ogy-based
standards for controlling discharges to waterways. Mst
di schargers nust neet the limtations achievable by
appl i cation of one of three levels of technology -- Best
Practicable Control Technol ogy (BPT), Best Conventiona
Control Technology (BCT), or Best Available Technol ogy
(BAT). In sone cases, the Agency and the dischargers are
allowed to use their Best Professional Judgement (BPJ) in
determ ning what pollution control technology is nost
appropriate. New dischargers are required to comply with
more stringent requirements, termed New Source Perfornance

1 Personal communication with staff of U S EPA Ofice of Water
Enforcement and Permits, Permits Assistance Section, January 29, 1987.

2 This classification scheme will be described in detail in Chapter 2
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St andards (NSPS), which often involve expensive contro

t echnol ogi es. NSPS standards general ly depend on the
existing water quality and the discharger's industria

type. Finally, in some cases, dischargers are required to
adhere to Best Managenent Practices (BMPs) designed to

m ni m ze discharges of toxic and hazardous substances to
surface waters. For each of the above standards, the

di schargers' NPDES pernmits outline the appropriate

pol lution control technol ogies and establish schedules for
their installation.

. Reporting and Mbnitoring Requirenents. Each NPDES permt
contains requirenents for routine self-nonitoring and
reporting of effluent quantity and conposition, and
di scl osure of any discharges significantly in excess of
pernitted levels. Data fromnonitoring efforts are
required to be reported to the Agency, which then
determ nes whether significant violations have occured.
The frequency and extent to which dischargers must nonitor
and report their effluent data varies from discharger to
di schar ger.

Nonconpliance with permit requirements is a violation of the CM and the
statute contains provisions for civil penalties of up to $25,000 per day per
violation and prison terns of up to one to two years for crimnal violations.
The statute indicates that enforcement is to be handled by both the states and
EPA. In addition, federal and state agencies are authorized to inspect,
nmonitor, and take enmergency actions to protect water quality. The CWA al so
authorizes citizen suits as an additional source of enforcement.

While the NPDES system represents the primary apparatus of the CWA
moni toring and enforcenent process, there are a variety of other prograns that
affect pollution control efforts. These prograns overlap to sone extent wth
the NPDES program. In such cases, dischargers holding NPDES pernits are
subject to the requirements of several progranms. Some of these prograns,
however, regul ate dischargers not covered by the NPDES program  Briefly,
t hese additional prograns include:

. Pretreat nent Standards which regulate discharges to
muni ci pal wastewater treatnment works. These standards
apply to all dischargers regardl ess of whether they are
required to obtain NPDES pernmits. Requirenents under this
program typically include national standards, categorica
standards based on industry type and pollutant, and
schedul es for achieving the pretreatnment standards.

Approxi mately 14,000 dischargers must conmply with some sort
of pretreatnment standard. In addition, an estimted 6,000
to 7,000 dischargers are not subject to either NPDES
requirenents or federal pretreatnent standards per se,
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but may fall under sone sort of |ocal pretreatnent
requirenents;?3

. Water Quality Managenment Prograns at the federal, state
or municipal levels often place restrictions on the
activities of dischargers along specific water bodies.
Such programs are designed to protect water quality and can
often involve stringent restrictions on dischargers;

» Di scharges of G| and Hazardous Substances that may
threaten human health and the environnent are prohibited
under Section 311 of the CWA. Dischargers that may
possi bly rel ease such substances are subject to additiona
requi renents under the Act; and

. Di scharges of Dredge or Fill Material are regul ated under
a separate pernit program  The program is administered by
the U S Arny Corps of Engineers and, in some cases, state
agenci es.

Wil e each programis significant, the mgjority of conpliance and enforcenent
activity occurs under the NPDES program  Mst dischargers of regulatory
significance are required to obtain NPDES permits and, therefore, nost
enforcement actions generally occur through the NPDES program Hence, this
study focuses prinmarily on the structure, managenment, and enforcenment of the
NPDES program  This focus, however, is not intended to understate the

i mportance of the other prograns.

1.3 TYPICAL FORMS OF NONCOMPLIANCE

Because the requirenents of dischargers' NPDES pernits are so diverse, the
types of nonconpliance that can arise under the CWA vary substantially,
dependi ng on the discharger and the specific requirenents of its NPDES
permt. In some cases, nonconpliance takes very sinple forns. For exanpl e,
many firnms experience one tine exceedences of effluent limts. In many of
t hese cases, dischargers rectify the nonconpliance by sinply containing the
spill and taking precautions against further releases of the same type. O her
forms of nonconpliance, however, are nore conplex. For exanple, sone
violations involve excess releases of multiple pollutants that are difficult
to neasure

A brief description of the major forns of nonconplance with the NPDES
requirenents is presented bel ow.

3 Personal communication with staff of U S. EPA Ofice of Water
Enforcenent and Pernmits, February 27, 1986.
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Exceedences of Effluent Linmts. The common form of
nonconpl i ance occurs when a discharger releases a |arger
anount or concentration of a specific pollutant than is
authorized by its NPDES pernit. Such rel eases can vary
fromsingle releases involving relatively innocuous
pollutants to prolonged rel eases of dangerous pollutants
that present significant threats to hunman health and the
envi ronment . Equi pnent deficiencies and treatnent plant
overl oadi ng are common causes. Qher causes include plant
accidents, plant start-up problens, and changes in
industrial processes. In many of these cases, renediation
of the violation is relatively straight-forward. Unless
the pollution is particularly dangerous or the violator is
particularly recalcitrant, these violations are often
corrected without litigation or other intensive enforcenent
preceedi ngs. Obtaining accurate data on the extent of such
violations is difficult because discharges are not
continuously nonitored.

Failure to Notify Authorities of Significant D scharge
Viol ations. In some cases, dischargers fail to submt
monitoring reports. A few dischargers have al so been found
to have falsified data reported to the nonitoring agencies
thus disguising potentially dangerous violations. These
types of violations are therefore generally regarded as
quite severe. As discussed in Chapter 2, the existing
conpliance nonitoring systemrelies on self-nonitoring by
i ndi vidual dischargers. Unreported or falsely-reported
violations can therefore go undetected unless the
nonitoring agency undertakes inspections to detect those
cases where dischargers have incorrectly reported effluent
data. The frequency of this type of violation is unknown,
primarily because it is both difficult and expensive to
det ect.

Delays in Constructing Treatnent Facilities. Many NPDES
permts require dischargers to install prescribed treatnent
t echnol ogi es by specified dates. Firnms are considered
nonconpliant if they fail to conplete construction of such
treatment facilities and have not received a variance or
exenption fromthe adm nistering agency.

Faul ty Operation and Mi ntenance of Constructed
Facilities Once Constructed. Some dischargers fail to
properly operate and maintain the pollution contro

equi prent they have installed. This may result froma
variety of factors including unforseen technical
difficulties, lax operation and mai ntenance procedures

m suse of funds, and financial pressures on the discharger




1-8

Failure to Conply Wth Special Agency Requests.

Nonconpliant firms are occasionally subjected to additiona
requirenments by the Agency. These requirements nmay include
increased nmonitoring and reporting, special clean-up
efforts, or the installation of additional pollution

control equipnent. On occasion, nonconpliant firms violate
these additional requirenents.

Thi s chapter has discussed the purpose and organi zation of the report, and has
i ntroduced the various regul atory programs under the CWA.  The next chapter

di scusses,

in more detail, the Agency's CWA enforcement and nonitoring
Readers familiar with the current policy may choose to skimthe

contents of Chapter 2.
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CHAPTER 2

EPA CLEAN WATER ACT ENFORCEMENT POLICY

The Agency has designed a detailed and conprehensive regul atory appar atus
for ensuring that the nunerous requirenents of the CWA are met. This chapter
describes EPA's current nonitoring and enforcenent system focusing in
particular on the Agency's current policies and prograns related to detecting
and correcting instances of nonconpliance. This chapter is organized as
foll ows:

. Section 2.0 presents a summary of the Agency's current
enforcenent, nonitoring, and penalty policies;

. Section 2.1 describes the Agency's current program for
nmonitoring conpliance with NPDES permit requirenments and
di scusses the Agency's nonitoring approaches and tracking
syst ens;

. Section 2.2 discusses the Agency's criteria for determ ning
appropriate enforcenent actions in instances of
nonconpl i ance. This section discusses the Agency's criteria
for distinguishing between major and m nor dischargers,
criteria for creating Quarterly Nonconpliance Reports (QNCRs),
and the Significant Nonconpliance (SNC) and Exceptions |ists.

. Section 2.3 briefly describes the various enforcenent
actions that EPA may take in response to nonconpliance;

. Section 2.4 discusses the Agency's current policy for
cal cul ating penalties for nonconpliance; and

. Section 2.5 briefly discusses other enforcement actions, and

regul atory programs that may affect nonitoring and enforcenent
of NPDES viol ations.

2.0 SUMMARY

The Agency's current policy for ensuring that the nunerous goals of the
CWA are attained focuses on five primary goals:

. Det errence of nonconpliance through the detection of
violations and threat of enforcenent;

. Renedi ati on of nonconpliance through the application of
penal ties and ot her enforcenent actions;
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. Puni shnent of violations, particularly for egregious
viol ati ons;

. Equitable treatnent anong violators and nonviol ators; and

. Efficient allocation of limted enforcenent resources so as

to achieve the greatest environmental benefit for the
Agency's enforcenent budget.

There are nunerous prograns directed toward nonitoring and enforcement of
CWA violations. The majority of these prograns are handled by the Regiona
EPA offices and authorized States, which are responsible for a substantia
portion of monitoring and enforcenent under the CWA. The Regional EPA offices
and States have devel oped systens for neeting the goals and needs of their
territory. These systens are generally designed to be consistent with the
overall policy and goals of EPA Headquarters. This chapter therefore focuses
primarily on the Agency's policies and goals and briefly discusses the
prograns currently in place.

The first section of the chapter explores the existing nechanisns for
nmonitoring conpliance and provides brief descriptions of the regulatory
requirenents for source self-nonitoring and reporting, the Agency's nonitoring
and inspection prograns, and the Agency's conputerized system for tracking the
conpl i ance of individual dischargers. Water pollution control regulations
rely on self-monitoring by individual dischargers. Self-nmonitoring data are
suppl emented by Agency inspections, anbient water quality nonitoring, and
third party reports.

The second section of the chapter presents the criteria used to deternine
whi ch di schargers are nonconpliant, and which violations should be
prosecuted. Cenerally, the Agency seeks to target its resources on those
i nstances of nonconpliance that generate the nost efficient allocation of
enforcement resources. The Agency has devel oped a series of tracking systens
and criteria for selecting cases for enforcement. These systens are
specifically designed to focus Agency attention on those dischargers who are
nore seriously nonconpliant and who present nore serious threats to human
health and the environment and to achieve greater deterrence.

The third section of the chapter briefly reviews Agency responses to
detected violations and the relative frequency with which they are used. The
Agency has devel oped a guide for deternmining how to enforce different types of
viol ations. In general, enforcenent agencies initially apply less stringent
and | ess resource-intensive enforcement actions in response to violations. If
nonconpl i ance continues, EPA or the states are directed to pursue forma
judicial proceedings, which can involve litigation and could result in
i njunctions, penalties, and consent decrees.

The final section of the chapter discusses EPA's current policy for
calculating penalties for nonconpliance. Current Agency policy states that
penal ties should contain three basic conponents: (1) a conponent to recover
the benefits the violator received from nonconpliance, (2) a gravity component
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designed to reflect the "seriousness" of the violation, and (3) an adjustnent
factor. The benefit-of-nonconpliance conponent is calculated using a conputer
program (BEN) designed specifically for this purpose. The gravity component
is calculated nore subjectively but is supposed to reflect four factors: (1)
the "significance" of the violation, (2) the degree to which the violation
presents actual or potential harmto hunan health or the environnent, (3) the
nunber of previous violations by the discharger, and (4) the duration of
nonconpl i ance. Finally, the adjustment component allows penalties to vary
according to (1) the degree to which the violator has denpnstrated good-faith
efforts to conmply, (2) the violator's ability to pay a penalty, and (3)
litigation considerations.

The body of the chapter elaborates on each of the above issues. Readers
famliar with current EPA Clean Water Act nonitoring and enforcenent policy
may choose to skimthe contents of this chapter

2.1 EXISTING METHODS FOR DETECTING NONCOMPLIANCE
WITH THE NPDES

Current Agency enforcement policy relies heavily on a series of nonitoring
progranms, designed to detect potential nonconpliance with NPDES permts and
other unauthorized discharges. Mnitoring prograns are regarded as paranount
to the overall enforcenent effort insofar as nmonitoring prograns increase the
perceived probability of.detection of nonconpliance and, hence, increase the
probability that nonconpliant firms believe that they will be subject to
penalties or other enforcenent actions. As such, the Agency's monitoring
systemis designed to serve as a deterrent to nonconpliance.

The Agency currently relies on four primary nethods for nonitoring
conpl i ance

Source Sel f-Monitoring;
Anbi ent - Moni t ori ng;

I nspections; and

Third Party Conplaints.

These prograns are largely administered at the State and Regional |evels,
wit h EPA headquarters providing oversight, guidance, and coordination of the
national prograns. Each of the prograns is discussed briefly bel ow

2.1.1 Source Self-Monitoring

Source self-monitoring is the primary source of data on discharges from
facilities holding NPDES pernmits. Self-nonitoring and reporting is required
by NPDES permits which typically contain detailed requirements for nonitoring
prograns and schedul es for reporting effluent information. Most
self-nmonitoring prograns require individual facilities to sanple and anal yze
di scharge flows and constituent conposition to determne the rates at which
certain pollutants are discharged. Facilities are generally required to
nmonitor either daily, weekly, nmonthly, quarterly or, for facilities with only
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alimted flow of relatively minor constituents, sem -annually.

Self-nonitoring is typically conducted for several different water quality
paraneters, depending on the type of industry, the effluents involved, and the
quality of the receiving water. I ndi vi dual dischargers are required
periodically to submt effluent data fromtheir self-nmonitoring efforts to
state authorities or, where states are not authorized to adm nister their own
NPDES programs, to appropriate regional EPA offices. This information is then
forwarded to Agency headquarters.

NPDES pernmits require that facilities report effluent data in a
standardi zed formcalled a Discharge Mnitoring Report (DVR). DMRs typically
include information on (1) maximum and m ni mum | oads per nonth, (2) nonthly
(30 day) averages of effluent sanples, (3) other pertinent information, (e.g.
spills or changes in production processes), and (4) neasures taken to remedy
past nonconpliance. Pernittees are also required to report discharges that
create an inm nent danger to human health and the environnent within 24 hours
of the time they are discovered.

The frequency with which dischargers are required to report information
depends on the nmonitoring agency and the characteristics of the discharger
State authorities apparently tend to require nore frequent submi ssions of DVRs
than federal agencies. Mst major dischargers submit DVRs on either a monthly
or quarterly basis.

The Agency has devel oped a conputerized managenment information system the
Permt Conpliance System (PCS), specifically designed for the purpose of
tracking data fromthe DVRs and other relevant effluent information. The
dat abase system contains data on approximately sixty-five thousand facilities
hol ding NPDES permits. The information tracked in the systemincludes permt
facility data, conpliance schedule data, conpliance schedule violation data
enforcenent action data, pipe schedule data, paraneter linmts data
measurenent violation data, inspection data, and data on changes to pernmit
conditions and grants.

The PCS systemis designed to allow the nmonitoring agencies to
automatically isolate the nost serious violators. The systemis designed to
al | ow Agency engineers to quickly evaluate all relevant effluent data, past
conpliance records, and enforcenent actions taken against the facility.

Several other data managenent systens currently in use by the Agency
mai ntain information which is pertinent to conpliance nonitoring. For
exanple, the water quality data base, STORET, contains information regarding
the water quality surrounding different dischargers. Sinilarly, a data base
used to nmanage the construction grants program contains information on the
operations of municipal dischargers. The PCS, however, is the prinary
tracking system of data on NPDES pernit hol ders.

2.1.2 Ambient Monitoring

Most muni ci pal and state authorities periodically nmonitor receiving waters
to determine trends in overall water quality, and to develop a macroscopic
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perspective of the collective conpliance of dischargers along a waterway.

Ambi ent nonitoring involves neasuring multiple paraneters at several |ocations
within a waterway and hel ps admi nistering agencies isolate effluent
irregularities not measured by source self-nonitoring prograns.

Because anbient nonitoring nmeasures the water quality for an entire body
of water, not a single point-source of effluents, it is often difficult to
denonstrate a causal connection between enissions or discharges froma single
facility and the degradation in water quality. However, once a waterway is
found to exhibit increased pollution, the exact sources of the pollution can
occasionally be determined through (1) increased nonitoring, (2) increased
surveillance of discharger activity in the area, and (3) inductive reasoning
based on the paraneters affected, nagnitude of the inpact, and approxinate
| ocations of the discharges. Anmbient nmonitoring is therefore used primrily
as a conplenent to the self-nonitoring program

2.1.3 Agency and State Inspections
Monitoring agencies also periodically inspect each permtted discharger to

. validate self-nmonitoring reports by review ng discharge
records, taking additional on-site sanples, or conducting
random qual ity control inspections of the pernmttee's
pol lution control and nonitoring equiprment;

. ensure that the production processes and pollution
control equiprment specified in the discharger's NPDES
permt have been installed and are in operation as required;

. foll owup on NPDES violations; and
o obtain data to support additional enforcenment actions.

In determining which facilities to inspect, the Agency is constrained by a
variety of factors, the nost inportant of which is a lack of inspection
resources. In-depth inspections can require up to a nonth to conplete, hence,
t he Agency nust deternmi ne which dischargers should be inspected nore
conpletely. The Agency's inspection programs are further constrained by a
regulatory guideline that all major sources of effluents should be routinely
inspected on an annual basis. The Agency therefore cannot devel op a program
whereby they inspect only those dischargers they feel warrant an inspection;
rather, they must regularly inspect each major discharger. Finally, the
Agency's allocation of inspection resources nmust also conformto
constitutional protection measures agai nst unwarranted searches. This
requires the Agency to adopt a "Neutral Adnministrative Inspection Schemne"
(NAIS), neaning that the Agency nust inspect a proportionate nunber of
facilities within a given area or else, in the absence of sufficient Agency
justification, the material obtained during the inspection might be nullified
on the grounds that the inspection was discrimnatory. (Wasserman, 1984).
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The Agency has devel oped an integrated program of inspection schedul es
whi ch are designed to maxinize the efficiency and facility coverage of the
i nspection program while mnimzing costs and burdens on the Agency and the
regul ated comunity. This program is designed to:

. spread inspection resources systematically to review each
permtted facility;

. inspect facilities in only as nmuch detail as necessary to
ei ther achieve or confirm conpliance; and

. al l ocate inspection resources to those facilities
anticipated to yield the greatest conpliance result (either
because they are suspected to be in violation, pose an inmmnent
threat to the environment, or to increase deterrence).

Routine inspections are scheduled as part of an overall conpliance
program  These inspections review each permtted facility with as great a
frequency as is feasible, given the prograns' limted resources. Unless there
are reasons to suspect nonconpliance at a facility, routine inspections are
generally cursory. Mre rigorous inspections are generally made in response
to data obtained on previous inspections, or third party-, self- or anbient
monitoring data suggesting that a discharger is not in conpliance with its
NPDES permit. The frequency and rigor of these inspections depends on the
extent of the perceived nonconpliance. The Agency generally diverts only
enough resources to deternmine if there is a violation warranting nore
i ntensive inspection and possible enforcenent actions.

The Agency has devel oped a tiered system of inspections ranging from
sinple evaluation of visible effluents and pollution control equipnment to
detail ed anal yses of discharge conposition and operation procedures. Each of
the tiers of inspections is aimed at confirming that acceptable sanpling and
fl ow neasurement, as established in the discharger's pernits, are conducted
with the specified frequency and at the proper locations using the appropriate
standardi zed techniques.

2.1.4 Third Party Reports

Third party reports, nost often in the forns of private citizen or
enpl oyee conplaints, are also used to monitor nonconpliance with the CWA
Because they help to detect violations that are difficult to detect with the
other nonitoring approaches, third party reports are often the only avenue
t hrough which the Agency is made aware of (1) discharges w thout proper NPDES
permts, and (2) discharges which are not reported on DVRs.

The mgjority of third party reports originate with citizens reporting
pol luted waterways, large fish kills, or other evidence suggesting violations
of effluent limts. Citizens typically refer these cases to municipal or
state authorities who investigate the reported violation and, if necessary,
followup with increased Agency monitoring efforts, for-cause inspections, or
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anot her appropriate Agency enforcenent response. In sone instances, third
party reports may even result in citizen action. Section 505 of the CWA
specifically authorizes such citizen suits and, in recent years, citizen
actions have beconme an increasingly inportant source of conpliance

moni t ori ng. (See Section 2.5.2).

The principle purpose of the Agency's nonitoring programis to identify
t hose dischargers which are either in violation of their NPDES permts or are
releasing unauthorized discharges. Once violations are identified, the Agency
has various options for addressing the nonconpliance. This process consists
of three basic phases: (1) determining which violations to enforce, (2)
applying the appropriate enforcenent response, and (3) determning how to
penalize a firm if necessary. The next three sections of this chapter dea
specifically with these topics.

2.2 CRITERIA USED IN SELECTING CASES FOR ENFORCEMENT

EPA has devel oped several systems whereby the administering agencies
identify violations which warrant agency nonitoring and enforcenent
attention. These systens are designed to:

. i solate those dischargers likely to present the greatest
risks to human health or the environment;

. determ ne which dischargers violated the CM or their
NPDES permt requirenents;

. flag and prioritize those violations which are
particularly inportant; and

. assure that, whenever possible, enforcenent actions
contribute to a credible Agency enforcenent presence and
t hus deter nonconpliance on the part of the regul ated
community.

The Agency relies on four primary systems for determ ning which violations
to actively target. First, the Agency distinguishes between "mjor" and
"mnor" dischargers. Second, based on conpliance nmonitoring efforts,
admi ni stering agencies periodically conpile a Quarterly Nonconpliance Report
(ONCR) which lists the nore seriously nonconpliant major dischargers within
their jurisdictions. Based on the QNCR, the Agency identifies facilities
significantly violating their NPDES permts and includes these on a
Significant Noncompliance (SNC) list. Violators listed on the SNC are
regarded as top priority cases by nost adnministering agencies. Finally,
adm ni stering agencies conpile an "exceptions list" which includes all SNC
violators for which fornmal enforcenent action have not been taken. Each of
these steps is discussed in greater detail bel ow.
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2.2.1 Distinguishing Between Major and Minor Dischargers

EPA has established a distinction between dischargers thought to have
| arge potential environmental inpacts (major dischargers) and dischargers
suspected to have only small potential environmental inpacts (mnor
dischargers). The majority of Agency resources are directed toward mgjor
dischargers, so that fewer resources for monitoring of conpliance status and
enforcenent are devoted to minor dischargers. This division hel ps the Agency
direct resources for (1) the issuance and renewal of permits, (2) conpliance
monitoring, and (3) enforcenent of violations.

The Agency's method for classifying major and minor industrial NPDES
pernmts, the "Eighty Point Systen!, focuses on eight criteria

i ndustry type;

type of wastewater;

flow rate;

Bi ol ogi cal Oxygen Demand or Chemi cal Oxygen Demand
Total Suspended Soli ds;

t enperat ure;

public water supply; and

water quality limting stream

e R Y Y W W N N
OO~Noorh~wpp P
— N S o —

The "industry type" criterion reflects the probability of discharges of
toxi ¢ substances and the relative toxicity of these discharges by the industry
category under which the facility is classified. The "type of wastewater"
criterion relates discharges by a facility to the wastewaters' potential for
pol lution. The classification criteria are based on standards and gauges
devel oped by the Agency.

To determne whether an industrial permittee is a major or ninor
di scharger, pernit witers evaluate each NPDES industrial discharger and
assign points for each of the eight evaluation criteria. If the total nunber
of points for a discharger exceeds eighty, the discharger is classified as a
maj or industrial discharger. Dischargers are periodically re-evaluated to
determine if any changes should be made in their classifications.?

Sone dischargers are classified as nmjor dischargers, even though they may
score below eighty points on their NPDES major/mnor rating evaluation. Such
di schargers are classified as "discretionary najors" and are included as
maj ors under what is known as the "500 Point Systenf. The 500 point systemis
a procedure by which the Agency can include those dischargers that may not
exceed Eighty points on the NPDES Permit Rating Wrksheet, yet which mght
still pose a significant threat to human health or the environment. This

1 A nore conplete discussion of the mjor-mnor classification systemis
contained in NPDES Permt Cassification Criteria, Ofice of Water Enforcenent
and Permts.
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system is designed specifically to include dischargers whose di scharges may
not be "major", but may be particularly toxic or may inmpact an extrenely
sensitive waterway.

Under the 500 Point System states identify to the regional EPA offices
those dischargers they feel should be discretionary majors. The
responsi bility for choosing discretionary najors is left to the regiona
of fices. I'n deciding which permttees to include as discretionary majors,
regi onal EPA offices give highest priority to pernittees discharging toxic
pol lutants. Mnor permttees causing conventional water quality degradation
are given the next highest priority. The 500 point systemis generally nore
subjective than the eighty point system

The Agency has limted the nunber of discretionary majors allowed under
the 500 point systemto thirty discretionary majors plus ten percent of the
total nunber of non-discretionary dischargers within the region. The Agency's
reasons for linmiting the nunber of discretionary magjors are twofold. First,
the major-mnor classification system was established to direct Agency
resources toward those dischargers nost likely to have substanti al
environmental inpacts. If the Agency classifies too many di schargers as
di scretionary, then Agency resources will be diluted across a |arger nunber of
facilities and the effectiveness of the permtting, nonitoring, and
enforcement of the majors may be inpaired. Second, the Agency bases budget
allocations, in part, on the number of major dischargers within an EPA
Region. A limt is needed to ensure that there are no abuses of the system

A third and final category of nmjor dischargers includes all municipa
di schargers which (1) discharge flows of one nmillion gallons or nore of
wast ewat er per day or (2) serve communities of ten thousand people or nore.
Al'l other municipal dischargers are regarded as minor dischargers unless they
are included as discretionary majors through the 500 point system

2.2.2 Quarterly Noncompliance Reports

Quarterly Nonconpliance Reports (QNCRs) are listings of nonconpliant major
di schargers whose nonconpliance exceeds certain Agency-determ ned threshol ds
of time, magnitude or frequencies of occurence, or which otherw se present
particularly severe environnental problems. The QNCR is prepared periodically
and lists, by State or Region, the names, |ocations, NPDES nunbers, paraneter
viol ations, and enforcenent actions taken against each facility. The QNCRis
intended to serve as an adnministrative tool for focusing Agency resources on
those facilities nore seriously in violation of their NPDES permits. The
report is generated using data contained in the PCS system (See Section 2.1.1).

The ONCRs trigger the enforcement process. Once a facility is listed on a
Q\NCR, the state or regional EPA office is expected to initiate sone sort of
enforcenment action generally within 60 days of inclusion on the QNCR  Also
violators generally do not appear on consecutive QNCRs for the same violation
wi thout an enforcenent action taken by the appropriate agency. Note, however,
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that inclusion (or exclusion) on the QNCR does not alone deternine what type
of response will be taken for a particular violation, or even if a response
will be taken at all; any instance of nonconpliance by any point source

di scharger is subject to enforcenent actions, regardless of the discharger's
(1) inclusion on a QNCR, (2) nmjor-minor classification, or (3) permt status.

The Agency recently issued a final rule regarding the determ nation of
which violations to include on QNCRs (Federal Register, August 26, 1985). The
final rule distinguishes between two types of nonconpliance, Category | and
Category Il nonconpliance. Category | nonconpliance is based on specific
criteria which are readily quantifiable, such as violations of enforcenent
orders, violations of conpliance schedul es and m | estones, exceedances of
effluent limts, and failures to provide adequate and tinely conpliance

reports. Category Il nonconpliance includes violations of permt conditions
which are not so readily quantifiable yet which the Agency believes to be of
substantial concern. Category Il nonconpliance includes all other potentially

i nportant violations of permt conditions which were not included in Category
| (e.g., violations of permt limts, unauthorized bypasses, unpernitted
discharges, failure to adhere to pretreatment requirements, failure to submt
adequate reports, and violations of narrative agreenents between the conpany
and the Agency).

Among the nmore common ways in which a violator may be included on the QNCR
is through exceedances of permit effluent linmts. These violations are
detected through self-nonitoring reports contained in the PCS. I nstances in
whi ch exceedances of permt effluent limts nmust be reported depend upon the
frequency and/or magnitude of the violation. The criteria for reporting
violations of pernmt effluent limts are calculated according to "Technica
Review Criteria" (TRC), which specify thresholds for pollutants beyond which
permt effluent exceedances are regarded as particularly serious. Violations
that exceed the threshold values for each pollutant are included on the QNCR

Violators are also considered for inclusion in the QNCR if they violate
schedul es or reporting requirements stipulated in their NPDES pernit. These
requirenents are reviewed on a case-by-case basis, with the ultimte decision
as to whether they should be included on a QNCR made by the Regional or State
Admi ni strator.

A violator is automatically considered for inclusion on the QNCR if it
violates an Administrative Order. Violations of Admnistrative Orders are
regarded as serious infractions and the mgjority of such violations are
included on the QNCR

Finally, a violator mght be included on the QNCR at the discretion of the
Regional Adnministrator. Regional Adnministrators apparently review "any
violation of concern", even if the violation does not neet any of the criteria
mentioned above. This provision allows the enforcement process to include
exceptional or egregious violations which would not otherwi se be included in
the QNCRs. Cases such as those involving unauthorized discharges w thout
permits are sonmetimes included on the QNCRs and treated with the same degree
of scrutiny as other violations.
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Al nonconpliant dischargers are required to be reported in successive
QNCRs until resolution of the violation. Even pending renedial actions nust
be listed on the QNCR  These reports are generally prepared by the
appropriate State agencies then sent to the regional EPA offices and
ultinately to EPA headquarters.

2.2.3 The Significant Noncompliance List

The Significant Nonconpliance List (SNC) lists those instances of
nonconpl i ance that the Agency regards as requiring special attention. Any
nonconpl i ant discharger with either Category | or Il nonconpliance can be
i ncluded on the SNC, although the SNC is generally limted to Category |
nonconpliance. As in the QNCR, the Director or Regional Admnistrator can
include violations on the SNC at their discretion

Once a discharger is listed on the SNC, it is regarded as a high priority
case of nonconpliance. The regional EPA offices and states are expected to
place high priority on enforcing against SNC dischargers and are generally
expected to have initiated some sort of formal enforcement response before an
SNC nonconpl i ant di scharger appears on a second listing (unless the discharger
returns to conpliance).

Di schargers fromthe SNC are recorded in the Strategic Planning and
Managenent System (SPMS) publication, a system maintained by the Ofice of
Managenent Systens and Eval uation, which is used to neasure the Agency's
progress in attaining program goals. This system serves both as a tracking
systemas well as a system for standardizing the efforts of different program
offices for tracking and pursuing instances of nonconpliance. The information
gathered under SPMs is incorporated in a quarterly report which is used by the
Agency to track the devel opnent and success of various prograns.

2.2.4 The Exceptions List

The Agency also periodically generates an "exceptions list", which
includes all nmajor SNC violators for which the adm nistering agencies have not
i ssued formal enforcenent orders (such as administrative orders or judicia
referrals). The exceptions list is intended to focus attention on renedying
the nonconpliance by the facilities listed. Any major pernmittee listed as
being in significant nonconpliance for two consecutive quarters is included on
the exceptions list along with justification as to why formal enforcenent
actions were not taken. If the Agency feels it necessary, EPA may take direct
enforcenent action to resolve nonconpliance |isted on the Exceptions List.

2.3 EPA RESPONSES TO NONCOMPLIANCE
Once a nmonitoring agency has isolated the dischargers that are the nore

serious violators of their NPDES permits, the agency nmust initiate sone sort
of enforcenent action to remedy existing nonconpliance and deter future
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nonconpl i ance. The Agency has devel oped a tiered system of enforcenent
responses, the Enforcement Managenment System (EMS), which is designed to
renedy and deter nonconpliance while efficiently utilizing limted enforcenent
resour ces

2.3.1 Violation Review Action Criteria

The Agency has devel oped a system the Violation Review Action Criteria
(VRAC), for determi ning when different types of enforcement actions are
appropriate. This system presents guidelines for determ ning when particul ar
violations are to be regarded as particularly serious. Exhibit 2-1 lists sone
more common types of nonconpliance, and the instances in which these
violations require enforcenent responses. The Exhibit shows that the VRAC
provides some flexibility for sone violations (e.g., requirenents for daily
mexi mum ef fluents for storm water) yet stringently enforces other violations
(e.g., Vviolations of limts cited in enforcenment orders). The VRAC is
intended to serve as a guideline only; Agency policy allows for deviations
fromthe VRAC, depending on the characteristics of specific cases.

2.3.2 Agency Enforcement Responses

Once the Agency has determined that an enforcenent action is warranted,
enforcenent responses may be applied that range from inexpensive phone calls
and letters of warning, to nore stringent and conpl ex proceedings, such as
trials for civil or crimnal violations. Wen the Agency first identifies a
violator, enforcement responses generally consist of relatively
strai ghtforward and inexpensive Agency actions designed primarily to nake the

violator aware of its nonconpliance. If this first enforcement response
successfully achi eves conpliance, the Agency typically forgoes further
enforcenent (barring any extrene offenses). If the Agency's primary responses

are not successful, the Agency generally adopts a second, nore stringent
response.  The Agency continues this process until either the firmreturns to
conpliance or the Agency exhausts all available alternatives (at which point
the case is referred to the Departnment of Justice for civil or crimna
proceedi ngs) .

As a part of the EMS, the Agency devel oped a national guidance document on
appropriate enforcenent responses for specific violations. This "Enforcement
Response GCuide" outlines nmost conceivable violations and what the Agency
regards as appropriate responses to these violations. Some of the nore
predom nant enforcement responses are presented in Exhibit 2-2. The
"Enforcenent Response Quide" is intended to serve as a guideline only; Agency
policy allows deviations fromthese responses, depending on the
characteristics of specific cases.

Admi ni stering agencies generally choose between three |evels of
enforcenment responses to violations: i nformal enforcenent responses, form
enforcenment responses, and no enforcement response. The "no response”
enforcenent option is usually chosen for (1) violations that appear to be
purely accidental and innocuous, (2) first-tinme violators, and (3) violations
for which there is only a snmall probability of future violations.
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EXHIBIT 2-1

VIOLATION REVIEW ACTION CRITERIA

TYPES OF EFFLUENT VIOLATIONS: CRITERIA
Permit Violations

30 Day Average Viol ations

. Toxi cs 2 violations in 6 nonths

Q her 3 violations in 6 nonths or twce
the effective limt for any one nonth

7 Day Average and Daily Maxi mnum

e Toxics Twice the effective limt

e  (Other Three tines the effective limt

. pH £4.0 or 211.0, or _if _conti nuous
monitoring criteria is exceeded

. Storm Water Four times the effective limt

Any Linit Causes, or has potential to cause, a

water quality or a health problem or
the violation is of concern to the

Director
Enforcement Order Violations
Any Linit Cted in the Enforcement Any violation during the quarter
Or der
COMPLIANCE SCHEDULE VIOLATIONS:
Permit Violations
Start Construction 90 days past schedul ed date

End Construction
Attain Final Conpliance

Al Additional M estones 90 days past schedul ed date
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EXHIBIT 2-1 (Continued)
REPORTING REQUIREMENTS:
Permit Violations

Di scharge Mnitoring Reports (DWVRs) 30 days overdue or inconplete or not
under st andabl e

Pretreatnent Reports 30 days overdue or inconplete or not
under st andabl e

Conpl i ance Schedul e Report Not under st andabl e
Fi nal Progress Report

Al Additional Reports 30 days overdue or inconplete or not
under st andabl e

Enforcement Orders

Di scharge Mnitoring Reports (DWVRs) 30 days overdue or inconplete
Pretreatnent Reports 30 days overdue or inconplete
Al Additional Reports 30 days overdue or inconplete or not

under st andabl e
OTHER REQUIREMENTS:

Permit Violations

| mpl enentation of Pretreatnent Failure to inplenent (issue
Program pernmits, enact ordinances, inspect |Us)
Qher Violations Failure to enforce 11U pretreatnment

requi rements

Violation of narrative requirenents
(i naccurate recordkeepi ng, inadequate
treatment plant operation and

mai nt enance)

BMPs of concern (i.e., requirenent
to devel op SPCC plans and i npl enment
BVP)

Vi ol ati ons of concern to the Director

Source: Office of Water, U S. Environmental Protection Agency, "Enforcenent
Managenment System  National Pollutant Discharge Elinmination System" 1985
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EXHIBIT 2-2

EXAMPLES OF APPROPRIATE ENFORCEMENT RESPONSES TO CWA VIOLATIONS

NONCOMPLIANCE

Sampling, Monitoring and Reporting

Failure to sanple, nonitor
or report - infrequent
vi ol ations

Failure to sanple, nonitor
or report

Failure to notify authorities
of conpliance or non-conpliance

Failure to notify of
effluent limt violation

M nor sanpling, noni-
toring or reporting
defici encies

M nor sanpling, noni-
toring or reporting
defici encies

Maj or or gross sanpling, noni-
toring or reporting deficiencies

Maj or or gross reporting
defici encies

Reporting fal se
i nformation

Permit Effluent Limits

Exceeding Final Linmts

Exceeding Interimor Final Limts

Di scharge without a
permt

RANGE OF RESPONSE

Phone call, witten letter of violation
(LOV). Adnministrative Order (AO if no
response is received

LoV

Phone call or LOV

AO or judicial action
Phone call or LOV
Phone call or LOV.
Corrections to be nade

on next subnitta

AO if nonconpliance is continued

LOV or AQ

AO or judicial action

Judi cial action. Request
for criminal investigation.

LOV, AO (judicial action if
envi ronnental harm result ed)

AO or judicial action

AO or judicial action. Request
for crimnal investigation.
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EXHIBIT 2-2 (continued)

NONCOMPLIANCE

Administrative Order Interim Limits

Exceeding InterimlLinmits
contained in AO

RANGE OF RESPONSE

AO or judicial action

Permit Compliance Schedules ( Const ructi on phases or planni ng)

M ssed Interim Date

M ssed Fi nal Date.

Maj or or gross
deficiencies

Failure to install
noni toring equi prent

LOV, AO or judicial action

Contact permittee and require
docunentation of good or valid
cause
Could result in AO or judicial
action

AO or judicial action. Request
for crimnal investigation.

AO to begin monitoring (using
outside contracts, if necessary,
and install equipnent).

AO Compliance Schedules (Constructi on phases, MCP or CCP)

M ssed Deadl i ne
M ssed Deadl i ne
Reporting Fal se
[ nf or mati on

State/EPA Compliance Inspection

M nor violation of analytical procedures

Maj or violation of analytical procedures

Sour ce:

Ofice of Water, U.S. Environnental

AO

AO or judicial action or request
for crimnal investigation.

Judicial action. Request for
crimnal investigation.

LOV

LOV or AO (possible judicial and
crimnal action).

Protection Agency, "Enforcenent

Managenent System National Pollutant Discharge Elimnation System" 1985.
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"Informal responses"” are the nost widely used. These responses typically
i ncl ude phone calls and warning letters. Perhaps the nost typical inform
enforcenent response is the Letter of Violation (LOV), which is a warning
letter issued either by EPA or an authorized state informng a discharger that
it is in violation. LOVs usually also indicate the possibility of escal ated
enforcenent if the discharger fails to remedy its violation in a tinely
manner . If a discharger fails to respond to an LOV, the Agency may issue a
second LOV, or progress to nore strict enforcement responses.

The next step in the infornmal enforcenment process often involves a
formal ly-written docunent, a "Notice of Violation" (NOV), that specifically
describes the violation and outlines the actions that should be taken to
return the violator to conpliance. NOVs generally also give a date bhefore
which the violation must end. NOVs are intended to be nore serious than
LOVs. However, NOVs are still regarded as informal actions and, as such
really only represent another nechanism for inducing a voluntary return to
conpl i ance

The Agency generally tries to exhaust informal enforcement actions before
pursuing nore formal enforcenment nmeasures. However, when infornmal enforcenent
responses fail, the Agency initiates nore formal proceedings. These fornma
enforcenent actions are generally actions that require specific steps which
di schargers nust take to reach conpliance, tinetables by which violators nust
achieve conpliance, independent penalties for non-adherence to the conpliance
schedul es, and in sone cases, crimnal sanctions for owners and operators if
the violator fails to remedy the violation.

The fornal enforcenent response nost used is an administrative order
(AQ. AGs are formal docunents issued by the Agency under CWA Section
309(a) (3) which contain findings of fact determined by administering agencies
and which require that the violator renedy its violation. In nost cases, AGs
include formal orders calling for the inmrediate cessation of the violation or
a formal tinetable for achieving conpliance. Mre than one AO can be issued
for a single violation. In some cases, an administering agency may issue
several ACs before proceeding to nore stringent enforcenment nechani sns.
However, AQs are generally regarded as fairly serious by the regul ated
comunity and the administering agencies. Firms with a history of ignoring
ACs are targetted as having poor conpliance records and are therefore treated
with less |eniency when faced with further enforcement responses and penalty
assessnents.

When AGCs have failed to achieve conpliance, or when a violation is
particularly egregious, an admnistering agency will often recommend a case
for judicial referral. Cvil judicial referrals can result in:

. injunctions requiring that a violator remedy its
nonconpl i ance or face possible closure;

. assessnents of nmonetary penalties of up to $25,000 per
day per violation; and
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. consent decrees inposing schedules for conpliance which
if violated, can result in facility closure or stringent

penal ti es.

I f pursued by an authorized state, judicial referrals are typically handl ed by
the state attorneys general office of the particular state. I f pursued by
EPA, the cases are handled by EPA and the Departnent of Justice.

Admi ni stering agencies generally use judicial referrals only when
necessary. The reluctance to commit resources to judicial referrals is shown
convincingly by the nunbers of cases directed for judicial referrals. In FY
1984, for exanple, nore than 1,600 ACs were issued to violators. By
conparison, less than 100 violations were referred for judicial action for the
sanme period. (Managenent Advisory G oup, 1985)

Anot her fornmal enforcement mechanismis administrative penalties. These
are penalties inposed directly by the adm nistering agencies. They do not
require lengthy and resource-intensive trial proceedings required for judicial
penalties and are therefore regarded as nore efficient froman adnministrative
standpoint. EPA only recently received authority under the new CWA to
directly issue admnistrative penalties, although prior to this, sonme states
were authorized to levy administrative penalties. Some states also have the
authority to inpose other types of sanctions such as revoking or suspending
licenses and pernits

2.4 EPA POLICY FOR CALCULATING PENALTIES FOR NONCOMPLIANCE

The Agency has developed a civil penalty policy for calculating penalties
for water-related violations.2 This policy outlines several different
factors which are to be considered when determ ning appropriate penalty
amounts for individual violations. These factors include

. renoving the econonic benefits of nonconpliance so that
violators are penalized at |east as much as they saved
t hrough nonconpliance;

» gravity factors, which reflect the seriousness of the
vi ol ation; and

. the circunstances surrounding the violation, such as the
violator's ability to pay, the culpability of the violator,
and good faith efforts of the violator to renedy the
violation

2 See: Ofice of Water, U S. Environnental Protection Agency, Cean Water
Act Penalty Policy for Cvil Settlenment Negotiations. February 1986.
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2.4.1 Removing the Economic Benefits of Noncompliance

The Agency seeks to penalize violators by anounts at |east equal to
violators' savings from del aying or avoiding the inplementation of proper
pol lution control nmneasures. These savings generally arise in three ways:

o the return a violator earns on invested capital by
del ayi ng capital costs of installing pollution contro
equi pnent ;

. the return earned on invested capital by del aying other

one-ti me expenditures; and

. i ncrenental operation and mai ntenance costs avoi ded by
not conplying as required.

The first two economic benefits arise because the violator can earn returns on
investnents in other projects using funds that should have been devoted to
pollution control. The third source of savings is the sumof a variety of
avoi ded costs, including [abor costs, raw naterials, and energy costs that

woul d have been required to ensure year-to-year conpliance with water quality
standards.

The Agency has devel oped a conputer programto cal culate the econonic
benefits of nonconpliance. This program (BEN) calculates the net present
val ue of delayed capital investment and the net present value of avoided
operating and maintenance expenses, Yyielding an approximtion of how nuch a
firm saved by delaying conpliance. BEN uses a four-step process to devel op
t hese estinates:

. First, BEN calculates what the violator's after-tax cash
flows woul d have been had the violator conmplied fully with
the necessary requirements. This step neasures the direct
costs and indirect financial inpacts associated with a
capital investment in pollution control equipnent.

. BEN t hen di scounts these cash flows to account for the
time value of noney by reducing the value of future cash
flows to equivalent present dollars.

. Third, the program cal cul ates and discounts the actua
cash flows experienced by the violator; and

. Fourth, BEN calculates the difference between the present
val ues of each of the two cash fl ows.

The difference between the present values is the estinated econom c benefit
of nonconpliance. The BEN programis discussed nmore fully in Section 3.2.2
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2.4.2 The Gravity Component

The Agency's penalty policy calls, for the inclusion of a gravity
component designed to reflect the seriousness of the violation. This gravity
conponent is included to rank violations in terms of the risks presented to
hunman health and the environnent and the inportance of the violations in the
overal|l regulatory process. In some instances, the gravity conponent is
quite large and can constitute the najority of a penalty.

The gravity conponent is an anal gamation of a variety of factors. The
first factor is the "significance" of the violation. This is intended to
take into account the potential for the violation to inpact human health and
the environnent. The Agency has devel oped standards by which to gauge the
magni tude of violations depending on the type of pollutant (i.e. toxic vs.
conventional) and on the percentage exceedance of the effluent limtation

A second gravity factor requires an estimate of the degree to which the
violation presents actual or potential harmto human health or the
environment. This is generally calculated on a case-by-case basis.
Quantifying and valuing pollution-related damages are discussed in Section
3.2.3.

A third gravity factor takes into account the nunmber of previous
violations by the conpany. The frequency factor is designed to nore
stringently penalize those facilities with poor conpliance and reporting
records. If a conpany has repeated violations, the gravity conmponent of the
penalty is increased.

The fourth gravity factor accounts for the duration of nonconpliance.
This factor is designed to place higher penalties on firns guilty of extended
violations. Cenerally, violations are considered "extended" if they exceed
three nonths in duration. As the duration of the violation increases, so
does the penalty.

To determine the total gravity conponent, each of the four factors is
assigned points. These points vary according to the types of pollutants
invol ved and the degree of the violation. The points for each violation
range from zero to twenty. Points are summed monthly and are translated to
monetary equivalents at a rate of $1,000 per point. For exanple, if a
nonconpliant firmwas determned to be in violation approximately 15 points
per month for two nonths, the total gravity conponent would be $30, 000

2.4.3 Adjustment Factors

Current Agency penalty policy also includes a nunber of "adjustnent
factors" which allow for Agency discretion in adjusting penalties either
upward or downward. One of the primary adjustnent factors is a history of
recal citrance factor which takes into account a violator's past conpliance
record. A penalty nmight be adjusted upward if the violator (1) has a history
of multiple violations, (2) delays the prevention, correction, or mitigation
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of violations, (3) has shown bad faith in dealings with adm nistering
agencies, or (4) has not responded to enforcement actions. The recalcitrance
factor also accounts for the relationship of the violator to the overal
regulatory program If, for exanple, the violator has placed the credibility
of an enforcenment program at question, then the violator's penalty m ght be
further adjusted upward. Finally, the adjustment factor is neant to be used
as a tool during the negotiation process -- the longer a violator del ays
settlement, the nore it is considered recalcitrant and, hence, the higher its
penalty. Penalties can be adjusted upward by 150 percent of the sum of the
benefit and gravity conponents.

A second adjustnment involves a violator's ability to pay, although the
Agency appears to noving away fromthis adjustment factor in recent cases.
This adjustnent is included to provide relief to those violators who cannot
afford to pay large penalties. \henever a violator can convincingly
denonstrate an inability to pay both a penalty and to fund the acconpanying
injunctive relief, the penalty m ght be adjusted downward. In some
i nstances, the Agency might resort to nmeans other than reductions in
penalties. For exanple, the Agency might devel op some sort of time paynment
arrangenents, secure a lien on the violator's property, develop a system of
environmental credits, or levy sone sort of non-nonetary punitive action.

A third adjustnment factor involves litigation considerations. There are
sone instances in which the benefit and gravity conponents generate penalties
which are determned to be unreasonable by a court. In some cases, the
penalty figures do not correspond with precedent. In other cases, the courts
may deternmine that the facts of the case may not justify the penalty anount.
The Agency eval uates each penalty with regard to litigation considerations
and attenpts to ascertain the maxi mum penalty the case could feasibly
generate if the case proceeded to trial

The adjustnent factor also allows for the reduction of a penalty by any
amount paid to another governnmental agency. For exanple, if a violator has
al ready been penalized by a state or |ocal agency for the sanme violation,
then the penalty figure is adjusted downward by the amount of the penalty
pai d.

In some instances, civil penalties may also be reduced to reflect a
violator's undertaking an environnmentally beneficial "mtigation project."”
Such projects are often stipulated in consent decrees issued to violators.
Mtigation projects, however, are regarded by the Agency as nore of an
exception than a rule and are intended to suppl ement, rather than replace,
civil penalties. Such projects are generally permitted only as a neans for
reducing civil penalties and are allowed only if specified criteria are et
(e.g., the mtigation project will be allowed only if all other regulatory
conpliance obligations are fulfilled).
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2.4.4 Other Factors

In addition to all the above factors, there are also a nunber of
institutional factors which the Agency considers in determining appropriate
penalties. First, the Agency determines if a penalty is congruent with the
ultimate goals of the enforcenent program  Second, the Agency nust take into
account equity considerations. Because the Agency cannot pronptly penalize
every violation, the Agency nust justify the enforcenent responses they
t ake. In particular, penalties should be consistent among sinmilar cases.

2.5 OTHER ENFORCEMENT

In general, The Agency's nonitoring and enforcenent efforts under The
NPDES represent the primary mechani sm for addressi ng nonconpliance with the
CWA.  There are other avenues, however, through which enforcement actions may
be taken against violators of the CWA and the NPDES. This section briefly
di scusses other prograns which affect nonitoring and enforcenent of CWA
vi ol ations.

2.5.1 Monitoring and Enforcement Through Other Regulatory Programs

Monitoring and enforcenent under other regulatory prograns can al so
affect nonitoring and enforcement of CWA violations. Miny NPDES permit
hol ders are also permitted under other regulatory prograns (e.g., the
Resource Conservation and Recovery Act, or RCRA) and nust conply with the
provi sions of the.other prograns as well as satisfy the requirenents of their
NPDES pernmits. In such instances, firnms are nmonitored and inspected for
other prograns and, although there is no formalized Agency policy for
coordi nating data obtained through other regulatory prograns, information
obt ai ned through other progranms could be used for detecting CWA violations.

2.5.2 Citizen Suits

Section 505 of the Amendnents to the Cean Water Act (33 USCA Section
1365) gives private citizens the authority to file suit against violators of
the CWA and/or governnental agencies that have failed to performthe
mandatory enforcement duties stipulated in the CWA statute. Section 505 of
the CWA al so authorizes citizens to sue for the assessnent of penalties.

Citizen suits, for the nost part, focus on injunctive relief as the
primary renedy for violations. Cenerally, Section 505 authorizes citizens to
seek injunctions to prevent future violations, not to punish past
viol ations. I njunctions under the CWA can take a variety of forns. The
mejority of citizen suits under the CWA result in injunctions requiring
conpl i ance schedul es designed to gradually achieve conpliance. In some
cases, court injunctions grant the violator additional time to obtain
government permits or variances. In a few instances, citizen suits have
resulted in judicial injunctions requiring that violators cease operation
entirely.
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A 1984 study of citizen enforcenment actions under statutes adm nistered
by EPA (Environnental Law Institute, 1984), found that there were
substantially nore citizen actions taken in response to CWA violations than
to violations of other environnental statutes. O 349 citizen actions filed,
214 were filed under the CWA. A greater enphasis is placed upon enforcenent
of CWA violations primarily because the availability of data regarding CWA
violations is much greater than for other statutes; nonthly Discharge
Monitoring Reports (DVRs), NPDES facility files, and Agency Quarterly
Non- Conpl i ance Reports (QNCRs) are accessible to the public and often provide
the information necessary to successfully initiate and pursue a citizen
action.
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CHAPTER 3

CASE STUDIES OF ENFORCEMENT ACTIONS

This chapter summarizes the findings of a review of selected cases of
nonconpliance that resulted in penalties. The cases were recommended by OECM
attorneys for being somewhat representative of the many cases handl ed by the
Agency during 1985. These cases were selected at the outset of this study,
early 1986, so they reflect the enforcement policies and institutions in
place in 1985. Since that tinme, a revised CWA enforcenment policy has been
i ssued and the Agency has inplenented several institutional reforns. Hence
the difficulties the Agency was experiencing in enforcenent that are
illustrated by these cases may have been nitigated to some degree. Despite
their vintage, however, these cases are instructive in the sense that they
illustrate the tensions and pitfalls of enforcing environnental regulations.

The chapter is divided into several sections. Section 3.1 presents the
findings of the nine case studies. For each of these cases, information is
presented on the background of the case, the estinated danages that resulted
from the violations in question, the apparent motives of the Agency for
taking enforcement action, and an analysis of the final penalty assessnent.
Section 3.2 then presents a detailed discussion of several of the
difficulties encountered in inplementing enforcenent policy in the past, as
reveal ed by the case studies (although sone of these difficulties may stil
be problens even under the new enforcenent policy). The discussion focuses
on why the Agency had difficulty determ ning the extent of the violations
coomitted by a facility. The chapter then explores several factors that nade
estimating a violator's benefits from nonconpliance a difficult task.

Several of the difficulties in quantifying and valuing pollution-related
damages in aquatic ecosystens are al so examined. Finally, the influence of
ability-to-pay considerations on final penalty determ nation are anal yzed.

A summary of the major findings of this chapter is provided bel ow.

3.0 SUMMARY

The cases selected for review as part of this study were reconmmended by
OECM attorneys as being representative of the wide variety of cases handl ed
by the Agency during 1985. Although the cases do not reveal all the
difficulties faced by the Agency in inplenmenting past enforcenent policy,
they do reveal several of the nore common and persistent problens. Sone of
these problenms may still exist even under the revised enforcenment policy. A
summary di sussion of these problens is presented bel ow.

. Determ ning the Extent of Violations. In many of the
cases studied, the Agency could not determine the ful
extent of the violations comtted by the discharger
Determining the appropriate penalties to levy in such
instances was therefore problematic. The difficulties in
determning the extent of violations appear to have stened
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fromtwo sources. First, effluents were only nonitored
periodically. Ef fl uent quantity and conposition, however,
may have fluctuated considerably over tine. As a result
accurately determning the extent of violations was often
i mpossi bl e. Second, effluent data were often inconplete:
violators did not always nonitor their discharges and
submt effluent data as required, nmaking it exceedingly
difficult for the Agency to establish the extent to which
violations had occured.

Estinating the Benefits of Nonconpliance. Although the

i npl enentation of the BEN conputer program hel ped to foster
more consistent estinmates of the benefits from
nonconpliance, there were still difficulties in determ ning
the values of the input paraneters for the program

Determ ning the values of input paraneters frequently
entail ed making a nurmber of assunptions which could have
significantly affected the final benefit estimates. The
case studies suggested that there was a |ack of detailed
gui delines for determining the input parameters. Moreover,
many of the benefit estinmates generated in the cases
studi ed exceeded what would generally be regarded as an
“appropriate" penalty for the violation in question. Also,
in many of the cases, precedent and ability-to-pay
considerations nmade it difficult for the courts to assess
the full benefit conponent in a penalty.

Quantifying Damages to the Environment. The conplexity

of aquatic ecosystens often made it difficult for the
Agency to quantify and place a dollar value on the effects
of violations on human health and environnmental quality.
Interactions anmobng pollutants, dispersion of pollutants,
and difficulties in establishing accurate baseline
conditions often inpeded the estimtion of damages as part
of the gravity conponent of a penalty.

Ability-to-Pay Considerations. Determ nations of a
violator's ability-to-pay appeared to have often relied on
subjective criteria. The case studies suggest that there
was little consistency among such determ nations.

Assessing ability to pay was particularly difficult for
muni ci pal violators.
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3.1 CASE STUDIES OF EPA ENFORCEMENT OF THE CLEAN WATER ACT

3.1.1 Company A

Backgr ound

Conpany A installed a water main in a nmediumsized city located on the
banks of a small river. A city ordinance required that the main be
di sinfected and pressure tested before being put into service. On August 3,
1983, enpl oyees of Conpany A filled the pipe with water to capacity
(approximately 23,500 gallons) and added chlorine until the solution reached a
chlorine concentration of 100 ppm  After conpleting the necessary tests, the
wor kers rel eased the chlorine solution into a construction ditch that flowed,
via stormdrains, into a small, navigable waterway.

Local residents reported a fish kill to the State Department of Water and
Nat ural Resources on the nmorning followi ng the discharge of the solution. The
State notified EPA and EPA scientists tested the creekwater to find that it
had a chlorine concentration of 0.5 to 0.9 ppm which is significantly higher
than normal. EPA was able to determine conclusively that Conmpany A's
di scharge was responsible for the increased chlorine concentration

Damages from Nonconpliance

The State determined that the discharge resulted in the death of 5,000
fish. An estimated 2,000 of these fish were brown trout, a relatively rare
species popular with sports fishermen. In addition to the fish kill, EPA
scientists determned that the creek ecosystem had been significantly danaged,
and that it would take one to two years to recover.

Motives for Enforcenent

Conpany A was sued by both the State and the federal government. It
appears that EPA decided to take action against Conpany A in an effort to nake
their enforcement capabilities visible within the region

Penal ty Assessnent

The State initiated | egal proceedings against Conpany A and obtained a
penalty of $4,000 -- $3,000 in damages and $1,000 in civil fines. According
to the state authorities, the replacenent value of the dead fish was estimated
to be $2,000. The additional $1,000 in danages was apparently |evied because
of the damage to the creek ecosystem

EPA brought suit against Conpany A upon the conclusion of the case
initiated by the State. Since the contam nated waterway is classified as a
navigable U S. water, EPA prosecuted Conpany A for a violation of Section
301(a) of the Cean Water Act (discharging into federal waters without proper
aut hori zation).

EPA carried out a "Penalty Policy Evaluation" consisting of a series of
simple financial calculations to deternmine how much the company should pay in
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penalties. Based on this evaluation, EPA arrived at the follow ng penalty
det erm nation:

Savi ngs on annual operating and nmintenance costs

(I abor, equipnent, and materials) $ 250
Environnental harm and injury to public health
(fish kills and danage to the environnent) 2,000

Recovery of extraordinary government expenses
(Preparation of litigation reports and misc. costs) 4,000
Penalty for negligence 2,000

Total Penalty $8, 250

This estimate of $8,250 was regarded as a |ower bound for final penalty
negoti ations.

The valuation of the fish kill in this penalty deternmination is only
$1,000 (the remaining $1,000 in the "environmental harm and injury" category
was assessed for damage to the ecosysten), which is exactly half the value
assessed in the case brought by the state. According to the Anerican
Fi sheries Society, however, the value of brown trout varies from $0.13 to
$1.89, depending on the length of the fish.t Assuming an average |ength of
eight to nine inches (which corresponds to a fish value of $0.83), the tota
value of the brown trout killed is approximately $1,660 (2,000 x $0.83).
Note, however, that the figure of $1,660 does not include any danages for the
other 3,000 fish killed. Thus, these calculations suggest that the $8,500
estimate is biased downwards.

The penalty finally assessed represented a conpromise. EPA initially
proposed a penalty of $10,000 (the maxi num penalty allowed under the C ean
Water Act). Conpany A countered with an offer to pay a penalty of $400-$500
The penalty finally assessed was $5,000 (on top of the $4,000 already paid to
the state). In addition, Conpany A was required to provide enployee training
sessions to ensure that there would be no further discharges of the type that
occurred.

3.1.2 Company B

Backgr ound

Conpany B operates a specialty organic chem cal manufacturing plant on the
East Coast. The plant manufactures a variety of chenmicals and its operations
change periodically depending on the chem cal manufactured and the process
used, As a result, the types, amunts, and concentrations of pollutant
di scharges fromthe plant vary considerably fromday to day, making both
pol lution control and monitoring quite difficult.

1 American Fisheries Society, "Mnetary Values of Freshwater Fish",
Speci al Publication #13 |1SSN 0097-0638, Bethesda, Maryland, 1982.
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The plant produces and treats an average of 100,000 gall ons of process
wast ewat er per day. Conpany B maintains two wastewater collection systems --
one for cooling heated water and the other for storing process wastewater that
needs to be treated prior to discharge. Most process wastewater is treated by
means of a biol ogical/carbon adsorption system Follow ng treatment, the
di scharges are released into a river tributary.

EPA i ssued Conpany B an NPDES permnit in 1975. In accordance with the
requirenents of the permit, Conpany B subnitted nonthly Discharge Monitoring
Reports (DWMRs). Several of these indicated substantial violations of
discharge linmtations. Followup EPA inspections and bioassays confirned a
significant pattern of nonconpliance.

Conpany B was taken to court, in separate cases, by both EPA and an
environmental interest group. EPA charged Conpany B with violating effluent
limtations for: biological oxygen demand (BOD), total suspended solids
(TSS), nitrogen ammnia, total dissolved solids (TDS), color, and tota
residual chlorine. Conmpany B had also violated standards for chrom um zinc,
al um num general chlorinated hydrocarbons, flow rate, and total organic
carbons, but no direct action was taken regarding these violations.

Al though there was little doubt that Company B had been in nonconpliance,
the duration and extent of its violations were extrenely difficult to
determine. Conpany B argued that its violations were sporadic and
infrequent. The environnental interest group, however, claimed that the
conpany had been continually in violation of at |least one standard for a
period of 58 nonths. The regional EPA office estimated, in turn, that Company
B was guilty of nore than 291 viol ations between 1980 and 1983. Subsequent
i nspection of Conpany B's effluent records reveal ed that there were
significant gaps in effluent data, meking it even more difficult to determine
the extent of the conpany's violations.

Danages from Nonconpliance

The inability of the various parties to agree on the duration and extent
of the violations nakes it to difficult to assess the danages from
nonconpl i ance. Avail abl e information suggests that the damages nmay have been
substantial. Conpany B's discharges flow into a classified FW2 trout
mai nt enance river. The increased toxicity of the river water resulting from
the plant's discharges are likely to have contributed to fish kills, damage to
the ecosystem and contamination of water. However, the precise magnitude of
the damages is uncertain.

Motives for Enforcenent

It appears that the enforcement action was part of EPA s ongoing effort to
pronmote better operation and managenent practices. Conmpany B apparently had
much of the necessary pollution control equiprment in place to prevent
violations but was not operating it properly. There is also a possibility
that EPA was spurred into action by the activities of the environmental group.
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Penal ty Assessnent

There were a nunber of penalty recommendations in this case. The
envi ronnental group sought the statutory nmaxi num penalty of $10,000 per day
for each Section 301 violation (illegal discharge of effluents into navigable
wat ers) and $50,000 per day for each Section 309 violation (illegal discharge
of toxic materials into navigable waters). On the other hand, EPA
headquarters felt that a penalty of $4,000 per day was appropriate for the
Section 301 violations. (Qur sources do not mention how headquarters wanted
to treat Section 309 violations.) Finally, the EPA Region 2 office
recommended a settlenent penalty of $25,000 to $40,000 for past violations and
a consent decree stipulating higher penalties for further nonconpliance.

The penalty finally assessed appeared to be based in part on the follow ng
estimate of the benefit to Company B of delaying installation of a carbon
filtration unit as stipulated in its NPDES permt. Note, however, that the
del ayed installation of a carbon filtration unit is only one of the violations
committed by Conpany B. The benefit calculations are therefore based on only
a portion of the violations and therefore represent only a fraction of the
actual economic benefit::

Savings from del ayed capital outlay $33, 000
Operation and mai ntenance costs avoi ded $27, 000
Total economic benefit of nonconpliance $60, 000

These estinates are based on the assunption that the delay |asted 16 nonths.
In actuality, the delay was probably nmuch |onger but, because effluent data
was unavailable to support the contention that the period of violation was
actually nuch longer. Therefore, the violation period was assumed to be 16
mont hs.

The first figure was derived by multiplying together the initial cost of
the treatnment unit ($500,000), the delay measured in years (1 1/3), and five
percent. The five percent figure is an approxi mation (based on BEN runs) used
to calculate annual capital-related penalties.

In addition to the $60,000 in economic benefits, Conpany B was assessed a
penalty of $40,000 for recalcitrance. The total penalty assessed was
therefore $100,000. Conpany B was also required to sign a consent decree that
i nposed extensive nonitoring and reporting requirenents, including nonthly
bi oassays that could cost the conpany up to $3,000 each. Note that the
penalty did not recoup environnental damages or administrative costs.

G ven the extent of the violations and Conpany B's history of
nonconpl i ance, the $100,000 penalty assessnent appears to be somewhat |ow.
The leniency of the court nmay have been due, in part, to Conmpany B's
conmitment -- albeit half-hearted at times -- to conply with the requirenents
of its NPDES permit. The conpany had installed additional pollution contro
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equi pnent (though there was sone question as to whether or not the equi pnent
was adequate), and tests and bi oassays performed by EPA in 1983 reveal ed
little or no toxicity and only linmted and relatively harm ess violations.

3.1.3 Company C

Backgr ound

The general NPDES pernmits issued under Section 402 of the CWA that
aut hori ze discharges from of fshore oil and gas facilities require pernmtees to
notify the Regional Administrator of any facility relocations no less than
fourteen days prior to the relocation.

In this case, Conmpany C relocated one of its drillships off the Wst Coast
on or about July 1, 1983, without notifying the Regional Administrator. The
relocation did not come to EPA's attention until the conpany subnmitted a
request dated September 6, 1983, to become the primary pernitee for the
drillship. The request contained information on the drillship's |atest
| ocation.

Estimates of the duration of nonconpliance vary considerably. The initia
estimate was 93 days -- the elapsed time between the date the ship was
relocated and the date it stopped discharging wastes at its new | ocation
(Septenber 30, 1983). The final estimate was 53 days. It is not clear how
this estimate was derived. It could be the nunber of days between the
rel ocation date of the vessel and the date of the conpany's request, minus any
days during which the ship was not discharging wastes.

Damages from Nonconpli ance

The failure to notify the Regional Administrator on tine does not appear
to have resulted in any environmental danage since no additional discharge
l[imtations woul d have been inposed on the drillship had EPA been informed on
tine.

Mbtives for Enforcenent

EPA's primary notive for undertaking the enforcenment action was to deter
lax reporting practices. According to EPA, the enforcenent action appears to
have been successful becaus Conpany C and other drillship operators are now
reporting their activities pronptly.

Penal ty Assessnent

The benefit to Conmpany C of not informng the Regional Adm nistrator on
tinme was perceived to be negligible. As such, the penalty assessed consisted
solely of a gravity conponent. The litigation report recomrended a mininmm
penalty of $1,000 for each day in nonconpliance. (The applicable statutory
maxi mum penalty is $10,000 per day.) Gven the final estimate of 53 days in
nonconpl i ance, this translates to a mninum penalty of $53,000. After
negoti ations between EPA and Conpany C, the conpany eventually paid a penalty
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of $60,000. Although it is difficult to deternmine what the appropriate
penalty should have been, it appears that EPA woul d have inposed a higher
penalty had there not been a nunber of factors favoring mitigation of the
penalty. Anpbng the factors cited were that:

. Informati on was voluntarily supplied;

. Appropriate discharge limtations did not vary with
| ocati on; and

* There were no other known violations by Conmpany C.

The settlenent was considered unusual within EPA, but was justified on the
grounds that a much smaller penalty would have been assessed had the case been
decided in trial.

3.1.4 Municipality D

Backgr ound

Under Section 302 of the CWA, publicly owned treatment works (POTWs) are
required to obtain NPDES permits. The pernmits typically contain effluent
standards for biological oxygen demand (BOD) and total suspended solids (TSS),
as well as a variety of other parameters. The pernmits al so inpose
self-nmonitoring and reporting requirenents.

The POTWin question is owned and operated by Minicipality D. It consists
of six facilities (four sewage treatment plants and two oxidation ponds). The
municipality applied for and received an NPDES pernmit which was valid from
Septenber 28, 1974 to Septenber 27, 1979. Bet ween 1974 to 1979, the POTW
failed to conply with the terns of the permt on at |east 73 occasions by
exceedi ng effluent standards and failing to test for, or report, at |east one
ef fluent parameter. Most notably, discharges fromthe facility repeatedly
exceeded the 5-day BOD and TSS linmitations. In addition, there were nunerous
bypasses of raw sewage which the POTWfailed to report. Furthernore, EPA
di scovered in 1976 that the POTW had yet to purchase the equi pment necessary
to nonitor fecal coliform-- one of the provisions included in the NPDES
permt.

The POTWs NPDES pernmit expired on Septenber 27, 1979. Minicipality D
failed to apply for a new permt until February 3, 1983. Hence, between 1979
and 1983, the POTWviolated CWA Section 301(a), which prohibits the discharge
of effluents without proper authorization.

EPA first threatened court action against Minicipality Din 1979, but the
case did not go to court until the early 1980s. Debate initially focused on
whet her the discharges fromthe facility entered navigable waters and,
therefore, whether or not there was a violation of the Cean Water Act. EPA
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convinced the courts that the POTWs discharges flowed into a canal that could
be used for interstate commerce and, possibly, for recreational canoeing,
t hereby establishing that the POTW had been in nonconpliance.

Damages from Nonconpli ance

As noted above, the POTW exceeded its discharge |imitations on nunmerous

occasi ons between 1979 and 1983. In addition, there were two extended periods
of time during which large volumes of raw sewage were di scharged untreat ed.
One of these bypasses resulted in a significant fish kill. Furthernore, the

canal receiving the POTWs discharges was connected to a water body contai ning
shel |l -fish that were routinely harvested for human consunption. The

contam nation of the shellfish could have resulted in the spread of vira
hepatitis.

A determination of the actual danages from nonconpliance is difficult.
The POTWwas never inspected on a regular basis. Even when it was under close
scrutiny by EPA, inspections were only performed on a nonthly basis.
Moreover, the record-keeping practices of the facility were inadequate and
provided little information about the POTWs conpliance status. The
compl exity of the surrounding ecosystem further conplicated matters. Thus
al though EPA was aware that spills and violations had occurred, they were
unable to accurately determ ne the actual duration and extent of the
vi ol ations.

Mbtives for Enforcenent

Several of the facilities at the POTWwere deteriorating rapidly, creating
the potential for larger violations and nore frequent bypasses. Since the
POTW had a history of poor nanagenent practices, EPA was concerned that the
deterioration would continue unchecked if enforcenent action was not taken

Penal ty Assessnent

EPA initially requested the maxi num $10,000 per day penalty provided for
in the Clean Water Act. After considerable debate, several reports, and
anal yses of "ability to pay" issues, the court arrived at a final penalty
assessment of $40,000. In addition to the penalty, the court ordered the
adoption of a consent decree requiring that Minicipality D

* |nprove operation and nmintenance procedures;
. Hire additional plant operators;

o Hire qualified lab technicians;

o Provide increased training for personnel

. Retain an operation and mai ntenance consultant;
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. Repair or replace several punps; and

. Operate within conplete conpliance of the CWA and
associ ated permits or else pay increased penalties as
set forth in the consent decree.

The final nonetary penalty appears to fall far short of the econonic
benefit to the POTW derived from nonconpliance. As shown in Appendix A, the
| abor costs avoided as a result of the nonconpliance alone anmobunted to
approxi mately $100, 000 per year. Adding in the other benefit conponents
suggests that the penalty should have been nore than $400, 000, which does not
even take into account gravity factors or administrative costs.

It is likely that the penalty assessed was in large part a function of the
municipality's perceived ability to pay. Furthernmore, given the nature of the
consent decree, it is clear that the prinmary objective was to ensure adequate
pollution control in the future rather than to punish past violations.

3.1.5 Company E

Backgr ound

Conpany E operates a plant that manufactures a variety of industrial
chemcals. Since acquiring an NPDES pernit in 1976, the plant had frequently
violated its pH limts by either bypassing treatment or allowing spills. The
conpany had al so exceeded its flouride and mercury linmts on severa
occasions. EPA |earned of these violations fromthe DVR s and Nonconpliance
Reports that were routinely filed by Conpany E.

Conpany E was issued several warnings by EPA between 1976 and 1981.
However, these did not have nuch effect. By 1981, Conpany E' s violations had
increased in both nunber and severity; between January 1981 and February 1982
the conmpany violated effluent limtations on 41 occasions. As a result, EPA
i ssued a consent administrative order intended to force Conpany E to stop its
violations. The order required that Conpany E:

. Devel op a nore aggressive mai ntenance program
. Line its effluent canal with concrete;

. Increase detention tinme of polluted water in treatnent
| agoons;

. Devel op a system by which to make prelimnary pH
adj ust nents upstream and

. Conply with all provisions of their NPDES permt.

The consent order stipulated that all the aforenentioned requirenents be
fulfilled by Novermber 15, 1985.
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Since the consent administrative order went into effect, Conpany E has
violated its pHIlimts on 27 occasions. One of these violations resulted from
a spill of 155,770 Ibs. of 85 percent sulfuric acid, and another froma spil
of 42,000 I bs. of 36 percent hydrochloric acid. In addition, there have been
two chlorine limt violations and one mercury limt violation

Damages from Nonconpl i ance

The damages from nonconpliance depend on the tine period being considered.
The worst damage likely occurred prior to February, 1982. The case agai nst
Conpany E, however, is concerned only with offenses that occurred after the
consent order had been issued. For the period after the consent order becane
effective, the EPA sought the maxi num penalties allowed by the Cean Water Act
for mpjor spills. Hence, we can infer that the damages were relatively |arge.

Motives for Enforcenent

EPA's primary notive for pursuing enforcenment in this case was to promote
better managenent and better operation and mai ntenance practices. Although
Conpany E had installed the necessary pollution control equipnent, it had not
been operated or maintained properly.

Penal ty Assessnent

EPA brought suit against Conpany E for violating Sections 301 and 309 of
the Clean Water Act. EPA initially reconmended an injunction and a civi
penalty of $1,000 for each effluent limt violation. Later in the case
however, EPA proposed a total penalty of:

Two spills at $10,000 each $20, 000
27 violations at from $1, 000

to $1,500 each 39, 000

Total Penalty $59, 000

The $59,000 was regarded as a maxi num penalty. EPA expressed a willingness to
accept a penalty as low as $46,000. The final penalty assessed was $50, 000

3.1.6 Company F

Background

Section 307 of the Clean Water Act required EPA to pronul gate
t echnol ogy- based effluent standards for industries that discharge wastewater
to publicly owned treatnent works (POTWs). The intent of the statute is to
(1) prevent toxic pollutants from passing through POTW and (2) ensure that
i ndustrial discharges do not interfere with normal POTW operations. In
accordance with Section 309 of CWA, EPA pronul gated pretreatnent standards for
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el ectroplating and nmetal finishing operations (40 CFR Parts 403, 413). These
regul ations required conpliance with the pretreatnent standards by June 30,
1984.

Three out of the twenty Conpany F assenbly plants that fell under the
rel evant pretreatment regulations did not nmeet the Agency's stipul ated
deadl i ne, and exceeded the pronul gated standards for a nunber of nmetals
(including lead, nickel, zinc and cadmum by up to 15,000 percent. As
required by a consent decree, these three Conpany F plants were scheduled to
conply with the standards by July 15, 1985. The duration of the violation is
therefore approximately one year. Data on the magnitude of the violations
were obtained from Conpany F's own baseline nmonitoring reports and on-site
sanpling conducted by EPA in accordance with Section 308 of the CWA

EPA believes that by not constructing treatnent facilities, Conmpany F
intentionally failed to take any action to neet the deadline for alnobst a year
after it became clear that the standards would apply to the three plants.
Moreover, Conpany F nmaintained that it would be prohibitively expensive to
achieve interimconpliance via process changes; EPA concurred for |ack of
information to the contrary. (But in a simlar case involving a ngjor
conpetitor of Conpany F's, interim conpliance was deermed econonically
feasible.)

Danages from Nonconpl i ance

The nagnitude of the dammges resulting from Conpany F's failure to neet
the pretreatment deadlines is uncertain. There are essentially two types of
damages that are relevant: (1) if the POTWs are unable to consistently
renmove the "excess" pollutants fromtheir waste streans, the pollutants would
pose a threat to the environment and to hunman health (both |lead and zinc are
toxic pollutants as defined in Section 307(A) of the CMW); and (2) even if the
netals are renoved, their presence in the sludge generated by the POTWs woul d
limt the nmarketability of the sludge

It does not appear that the first type of danage was especially
significant. The POTWs did not exceed their effluent limtations for the
metals in question. Hence, the conpany's nonconpliance did not pose a threat
to human health and the environnent. As for the second type of damage, there
is insufficient information to determne whether the narketability of the
POTWs sludge was reduced.

Motives for Enforcenent

EPA appeared to have several notives for pursuing vigorous enforcenent in
this case (the three instances of nonconpliance were conbined into a single
nationally coordinated case). First, the state's pretreatnent program had
been remanded to EPA, and the states did not have the authority to enforce the
standards. Second, EPA had previously taken similar action against Conpany
F's principal conpetitor, and it appears that the Agency felt it was necessary
to be consistent. Finally, the case was intended to provide a clear signal to
firms that pretreatnent regul ations would be enforced. EPA attorneys estimte
that the cost of bringing the enforcenent action was roughly $1.5 mllion
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Penal ty Assessnent

The final penalty of $1.5 nillion ostensibly consisted of a benefit
conponent and a gravity conponent. The latter ambunted to $250, 000 and was
based on the follow ng factors:

. Conpany F's decision not to inform EPA until EPA
specifically requested information on its conpliance
st at us;

. Conpany F's cooperative attitude once discussions with
EPA began; and

¢ The POTWs to which the three plants were discharging
were in conpliance with their NPDES permts.

EPA devel oped several estimates of the total benefit to Conpany F from
nonconpl i ance using the BEN conmputer program The "reasonable" estimates
devel oped range from$1l mllion to $2.5 nillion (1985 dollars). The
di fferences among the estimates are a result of differing assunptions
regar di ng:

e Capital investnment delayed ($9.1 nillion);

* (peration and maintenance costs avoided ($1.1 mllion
in first year);

. Di scount rate -- cost of capital to Conpany F (18
percent);

e Marginal tax rate (50 percent); and
e Useful life of the project (15 years).

The values in parentheses are those used in deriving the benefit conponent
($1.25 million) of the $1.5 million penalty finally assessed. Some of the
"unreasonabl e" estimtes generated were based on the assunption that there
were no operation and mai ntenance costs, or that there was no initial capita
i nvest ment .

It is worth noting that Company F's actual costs of bringing the three
plants into conpliance were estimated to be $19.3 million for the first year
far higher than the $10.2 mllion estimate (savings from del ayed capita
i nvestnent plus operation and naintenance costs avoi ded) used in conputing the
benefit conponent of the penalty.

The penalty does not appear to have been based on precedent because this
seens to have been the first case of its type. In the earlier action against
Conpany F's conpetitor, which was mentioned above, a penalty was not assessed
because that conpany was able to achieve interim conpliance via changes in
production process.
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In a consent decree signed in early 1985, Conpany F agreed to pay the $1.5
mllion penalty and bring the plants into conpliance by July 15, 1985. The
consent decree also required extensive self-nonitoring and reporting, and a
penal ty of $25,6000 per day for failing to neet the agreed upon deadline. The
consent decree was considered to be a major victory for EPA

3.1.7 Mr. G

Backgr ound

In the late 1970's, EPA | aunched a canpaign to enforce the stringent
pollution standards it had set for a national park. The canpaign consisted
of : (1) workshops designed to educate placer miners about pollution contro
regul ati ons and nethods by which to avoid violations of the Cean Water Act;
(2) regular inspections of mning activities; and (3) strict enforcenent of
Clean Water Act regulations and NPDES requirenents.

Among the activities subject to the pollution standards were severa
placer mning operations |ocated on creeks within the boundaries of the park
M. G a small scale businessman, owned and operated a few of these nmines. In
the Spring of 1982, EPA inspected M. G s operations (all placer nmines in the
area were inspected routinely), and found violations of TSS (total suspended
solids) limtations. EPA notified M. G that his operations were in violation
of Oean Water Act Section 301(a) (discharges without a permit). Though M. G
coul d have been penalized at this point, EPA informed him that they would
consi der his operations in conpliance if he: (1) obtained a NPDES permt; (2)
reduced TSS levels; and (3) reclainmed the land he had been strip mning. On
Sept enber 17, 1983 EPA revisited the nmine sites to find that M. G still had
not acquired a pernmit, had excessively high TSS |evels, and had not nmade any
efforts to reclaim the |and

Damages from Nonconpl i ance

The extent of the damages resulting fromM. Gs failure to conmply with
EPA's effluent limtations is uncertain. Cenerally, violations of TSS
l[imtations by placer mne operations are regarded as being relatively
i nnocuous since nost aquatic ecosystens can withstand noderate increases in
TSS levels for a short period of tine. In this case, however, it appears that
the violations of the TSS limtation were taken very seriously, given EPA s
apparent commitment to maintaining a high level of environnmental quality in
park.

In addition to the TSS violations, M. G was charged for msusing |and
Al though this is not a direct violation of the Cean Water Act, the strip
m ning practices enployed caused significant disruption of the natura
| andscape and increased erosion which, in turn, contributed to the TSS
vi ol ations.
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Motives for Enforcenent

EPA appeared to have two main notives for pursuing vigorous enforcenment in

this case. First, the regional EPA office had invested a substantial anpunt

of time, nmoney, and effort in its enforcenent canpaign and was therefore
particularly eager to prevent and deter violations. (The costs to EPA of an
average placer mne case are estimated to be on the order of $20,000 to
$50,000.) Second, M. G had failed to satisy EPA's prelinminary requests that
M. G achieve conpliance. Although he constructed a settling pond at one of
the sites in an attenpt to limt TSS discharges, it was ineffective.

Penal ty Assessnent

M. G was penalized for discharging without an NPDES pernit and for
consi stently exceedi ng EPA discharge limtations. The regional EPA office
recommended a penalty of $3,500 to $8,500, but was skeptical about the
feasibility of inposing a penalty much over $5,0000 M. G in turn, argued
for a penalty of $500

The penalty assessed by the court was $5,000. This was viewed as the
| owest penalty that could be equitably assessed that was still reasonably
credible. The EPA regional office divided the penalty into the foll ow ng
conponent s:

Econom ¢ Benefit of Non-Conpliance: Cost $4, 000
of Building 2 Settlenent Ponds (a new
settlenent pond for each season)

Negl i gence $1, 000

Total Penalty $5, 000

The $4,000 economic benefit figure only reflects |abor, equipnment, and
materials costs. It does not take into account costs resulting fromM. Gs
failure to satisfy nonitoring, record keeping, and reporting requirenents
Furthernore, the penalty does not appear to take into account damages
associated with the strip mning and increased turbidity.

In addition to the penalty, M. Gwas required to sign a consent decree
that called for the reclamation of |land at each of his nine sites. The
reclanation was scheduled to be conpleted by the end of 1984. However,
shortly after the consent decree was signed, M. G went out of business before
reclaimng his land or paying the balance of his penalty. The regional EPA
office has therefore been unable to require paynent of the bal ance of the
penalty and reclamation of his |and.

The penalty determnations in the placer nmine cases appear to be prinarily
based on ability to pay considerations. Penalties assessed for cases that are
very simlar to the one described above range from $0 to $20, 000. In part
the courts' leniency toward placer miners is a reflection of the prevailing
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opi nion that the EPA standards for the park are unreasonably stringent.
Moreover, there have been several cases in which placer niners applied for
NDPES permits but had their applications rejected by EPA.  Consequently, EPA
has encountered considerable difficulty pressing for high penalties for
Section 301(a) violations.

3.1.8 Company H

Background

Conpany H owns and operates a coal mning operation consisting of an
underground coal nmine and a preparation plant. The conpany was authorized by
their NPDES pernmt to discharge specified types and ambunts of pollutants into
a small tributary of a major river. The NPDES pernmit (valid from Cctober 14,
1978 to Cctober 14, 1983), stipulated that Conpany H could di scharge wastes
through no nore than 11 outfalls -- five surface runoffs, two sanitary
wast ewat er runoffs, one runoff fromthe preparation plant, and three from mne
water drainage. The NPDES pernit also required that Conpany H. (1) nonitor
effluents from every discharge point during each nmonth; (2) periodically
report its conpliance status; and (3) notify state and federal authorities
within five days of discovering discharges in excess of effluent limtations.

Conpany H consistently failed to provide nonitoring reports for each
di scharge point from Septenber 1979 to Decenber 1980. Conpany H also failed
to notify the State and Regional authorities of nonconpliance with its
effluent limtations fromFebruary 1980 to February 1981. The regional EPA
office sent letters in February 1981 advising the conpany of its violations of
the NPDES nonitoring and notification requirenents but the conpany failed to
take renedial action. In response, the regional office issued an
adm ni strative order requiring that Conpany H submit properly conpleted
di scharge nonitoring reports and conply with its effluent limtations. By
letter dated June 1981, Conpany H agreed to report its effluents properly and
identified operation and naintenance practices that it would use to conply
with the permit requirenents and Adninistrative Order. However, the
violations continued despite Conmpany H s assurances. In Septenber 1981, the
regional office informed Conpany H of its continuing violations and warned the
company of the possibility of civil suit.

In Novenber 1981, an inspection by the state department of natura
resources disclosed that Conpany H: (1) was sanpling inproperly; (2) was not
using qualified operators at its sewage treatment plants; (3) was not
conplying with effluent linitations; (4) had not inplenmented the corrective
actions identified in its letter; and (5) was discharging froman unpermtted
outfall. Moreover, the concentration of iron fromthe unpermtted source
exceeded both the Agency's and the State's effluent guidelines, and violated
the State's water quality standards for the receiving waters.

After an exchange of correspondence in early 1982, Conpany H rectified
many of its deficiencies. However, subsequent nonitoring inspections
perforned in 1983 and early 1984 indicated that the conpany was still not
neeting effluent linmts at several of it outfalls. Specifically, Conmpany H s
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sanitary discharges were continually in violation of TSS, BCD and feca
coliform standards. Simlarly, the company's nmine drainage intermttently
violated TSS, BOD, nmnganese and pH standards. And, whereas the NPDES permit
aut hori zed el even outfalls; Conpany H discharged fromtwelve najor outfalls.
Federal and State authorities responded to the conmpany's recalcitrance by
filing a case in 1984,

Damages From Nonconpli ance

None of Conpany H s discharges were particularly toxic, mutagenic, or
carcinogenic. Hence, the violations did not appear to pose any substantia
threat to human health. There is a possibility, however, that the pollutants
threatened the aquatic life of the surrounding ecosystem The regional EPA
office nmade sone attenpt to quantify the extent of environnental damages, but
these were largely unsuccessful. Nevertheless, the regional EPA office
consi dered the damages to be significant but not substantial

Mbtives for Enforcenent

Al t hough many of Conpany H's violations were relatively nminor in nature,
EPA was notivated to take action because the conpany's violations had
persisted since Septenmber 1979, despite continued efforts of regiona
officials to induce conpliance

Penal ty Assessnent

Conpany H was charged with violating Section 309 of the ean Water Act --
discharging without an NPDES permt. The Conpany was al so charged for
violating an Administrative Order, and failing to conply with the provisions
of its NPDES permts.

Company H was assessed a civil penalty of $40,000 and agreed to a consent
decree establishing: (1) permt modifications with newer and nore stringent
effluent linitations and nonitoring requirenents; (2) a conpliance schedule
with increased penalties for nonconpliance; (3) additional nonitoring and
reporting requirenents; and (4) guidelines for nore effective operation and
mai nt enance procedures.

EPA arrived at the civil penalty figure using the BEN conputer program
The program was run numerous tines using capital cost estimtes ranging from
$70,000 to $100, 000 (based on EPA technical staff estimates of the costs of
sedimentation treatnent) and estimates of annual operation and nmintenance
costs ranging from $13,000 to $19,000. The regional office used BEN to derive
a benefit conponent of $20,000. EPA headquarters, however, used BEN to
cal culate a benefit conponent range of $30,000 to $60,000. The regiona
of fice conprom sed between the two figures and recommended a final penalty of
$40,000. Since the extent of the environnental damages was relatively
limted, the regional office concluded that the $40,000 penalty accounted for
both a gravity factor as well as the benefit conponent.
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3.1.9 Company |

Backgr ound

Conpany | owns a production plant which produces organic chenicals using a
process of destructive distillation (thernmal pyrolysis) of coal and coal tar.
This production process generates relatively large quantities of phenols, a
highly toxic pollutant which, when in high concentrations, can threaten
community water supplies and aquatic life.

Conpany | is located on the banks of a major river and is directly
adj acent to a coke production plant owned and operated by a |large stee
conpany. The steel conpany generates a variety of wastes which are regularly
treated and discharged into the river. The production processes used at the
steel company, however, do not typically generate |large amounts of phenols.

In 1981, a city located bel ow Conpany | conducted a routine study of the
raw river water supply and found that there was a cyclic occurrence of
unusual I'y hi gh phenol concentrations in the river. The city notified EPA and
the state departnent of natural resources who jointly intitiated an extensive
sanpling investigation of various river intakes, the river's tributaries and
industrial discharges. |In January 1982, EPA and the State collected a 24-hour
conposite discharge sanple fromthe steel conpany which indicated that 6,985
pounds of phenol were released during the sanpling period. The steel conpany
clainmed that the discharges were the fault of Conpany |'s operations, a claim
whi ch Conpany | deni ed.

A subsequent, in-depth exam nation of the groundwater characteristics of
the area and tracings of each conpany's effluents established conclusively
that the conpany's facility was indeed responsible for the high pheno
concentrations. Apparently, phenol contam nated water had consistently seeped
from Conmpany |'s property onto the steel conpany's property for the past 30
years. Al though Conpany |'s NPDES permit (issued in 1975) required the
devel opnent and installation of a wastewater treatnment plant, the permt did
not address the seepage to the steel conpany's property. Moreover, EPA was
not aware of the seepage from Conmpany |'s plant when the steel conpany applied
for a NPDES pernit and consequently nade the steel conpany responsible for the
treatnment of all phenol discharges fromits premises. Wiile the steel conpany
conplied with the provisions of their NPDES pernit for several years by
treating the seepage from Conpany |'s operations, the phenol concentrations in
the water seeping fromthe Conpany | facility had increased to untreatable
level s by the 1980s. After repeated efforts to rectify the problemwth both
EPA and Company |, the steel conpany began to discharge the untreated
wastewater into the river. Conpany | was concurrently rel easing severa
mllions gallons per day of wastewater containing high concentrations of
phenol directly into the river (in addition to the seepages).

Danages from Nonconpliance

Phenol is listed as a hazardous substance under Section 307(a) and Section
311(b)(2) of the Clean Water Act. A bio-toxicity profile reveal ed that pheno
is highly toxic to the river ecosystem  Consequently, the phenol water
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quality standard for the river is 5 ppb. The 1981 daily phenol concentration
in the river, however, was 16 ppb. \Wen the concentration reaches 20 ppb, the
| ocal waste treatnment plant is unable to function properly and the 45,000
residents of the city downriver from Conpany | are therefore threatened with
exposure to contam nated water. In addition to its toxicity, high phenol
concentrations in a water supply present severe taste and odor problens.

The total phenol waste load allocation for all existing NPDES permtted
facilities upstreamof the facilities at question is 1,358 pounds per day.
This includes all sources in three states. The releases from the stee
conpany al one exceed the total of all other phenol sources on the river
Apparently, Conpany | released approximately 3,000 gallons per day of highly
t oxi ¢ phenol contami nated water onto the steel conpany's coal yard and,
eventually, into the river. An additional 1,400 gallons per day seep directly
from Company | into the river. In some cases, the phenol concentrations in
thi s contam nated seepage has been as high as 310 ppm Mor eover , phenol is
not the sole pollutant involved in this case; EPA also expressed concern
about the concentrations of other pollutants such as ammoni a, cyani de, and
benzene.

Mbtives for Enforcenent

EPA was pronpted to take action against Conpany | because of the severity
of the problemand the threats of contami nation of the city downriver. In
addi tion, Conpany |'s uncooperative attitude over the past few years left EPA
with little choice but to initiate | egal proceedings. Mreover, the nedia
di spl ayed considerable interest in the story and public concern was
substanti al .

Penal ty Assessnent

Conpany | was assessed a total civil penalty of $25,000 for violating
Section 309 of the Clean Water Act -- discharges without a permt. The
conpany was required to pay $17,000 to the U S. governnent and $8,000 to the
state. In addition, Conpany | signed a Consent Decree which required: (1) a
conmpliance schedule with mlestone dates; (2) penalties for failure to neet
m | estone dates (although the penalties appear to be relatively small); and
(3) effluent limts for discharges of untreated water fromthe steel conpany's

property.

Conpany | considered the $25,000 penalty unduely severe and felt that a
penal ty of $3,000 woul d have been nore appropriate. Available evidence
however, suggests that the $25,000 penalty was actually quite lenient. An
engi neer fromthe local waste treatment facility estimated that the city
downriver from Conpany | spends an extra $12,000 to $16,000 per year to cover
addi tional operating expenses to renove the exceptionally high |evels of
phenol s released from Company |. Mdreover, a 1971 governnent report estimated
that the total costs of a conplete pollution abatenent program (including
treatment of "normal" discharges) would cost between $2 and $3 nmillion dollars
with an annual operating cost of $200,000 to $300,000. Hence, it appears that
(1) the costs of treating the waste water is indeed substantial and (2) there
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appears to be a relatively |large benefit conponent. The $25,000 penalty
therefore does not appear to fully account for both benefit and gravity
conponent s.

3.1.10 Summary of the Case Studies

Exhibit 3-1 presents a summary matrix of the principal findings of the
case studies. As the matrix shows, the various cases were sinmlar in sone
respects but differed substantially in others. For exanple, the domnant form
of nonconpliance was generally either effluent limt violations or
unaut horized discharges. Sinilarly, many of the violations were discovered
t hrough the reporting (or non-reporting) of effluent data in DVRs. (I'n sone
cases, however, violations were discovered through other neans.) Finally,
many of the violators were issued consent decrees requiring increased
monitoring and reporting, and stiffer penalty schedul es.

On the other hand, the nine cases differ considerably in terns of the
types of pollutants and water bodies involved, duration of the violations,
estimates of the benefits of nonconpliance, penalty assessnents, agency
enforcement costs, and the Agency's notives for enforcement.

3.2 MAJOR DIFFICULTIES ENCOUNTERED IN IMPLEMENTING PAST
ENFORCEMENT POLICY

Each case study presents a unique set of circunstances which sheds |ight
on the multiple difficulties the Agency encountered in inplenmenting past
enforcement policies. VWiile it is not possible to touch on all of the
difficulties, there are several recurring difficulties that deserve close
attention, especially since there may still be difficulties even under the
newest enforcenment policy guidance, These difficulties are discussed bel ow.

3.2.1 Determining the Extent of Violations

Perhaps the greatest difficulty faced by the Agency when assessing
penalties was determ ning the extent of a discharger's violations. In sone
case studies, the extent of violations was easily determined. Single
di scharges, as in the case of Conpany A are quite straightforward to quantify
interns of the duration and magnitude of the discharge. Qher violations
however, are not as easily quantified. In the case of Conpany B, for exanple,
there were several effluent streans, multiple paranmeters, and recurring
viol ations over an extended period of time. The case was further conplicated
because effluent records were unavailable or inconplete, and the violator was
not fully co-operative. Simlarly, for the case involving Conpany I, the
Agency had difficulty proving that the violator was guilty of illegal
di schar ges.

The problem of determining the extent of violations is twofold. On one
hand, the problemrests with the existing methods for effluent data collection
and reporting. Effluent nonitoring is typically only conducted periodically
and is often difficult to verify. Consequently, the Agency often has only
sketchy information fromwhich to devel op conclusions about a discharger's
vi ol ations. Secondly, many violators fail to consistently report accurate
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EXHIBIT 3-1
SUMMARY MATRIX OF CASE STUDY FINDINGS

discharges 1in
excess of
permitted
standards

consistently in-

ity since the
1950s

to $16,000 per
year after 1978

{ { Primary T i T [ Environmental
i Primary | Pollutants | Water Bodies | Violation { Benefits of | Damages from
Case i Violation{s) | Involved | Involved { Duration | Noncompl iance | Noncompliance
B [} I T T T !
Company A | Unauthorized I Chiorine | Small, slightly | 2 days | Approximately | 5,000 dead fish
| discharge of a | | polluted creek | | $250 1in expenses | and damage to
| waste solution | | which runs | | | ecosystem
i | i through town | | |
| | i | | | -
I T I T ! I
Company B | Effluents in | BOD, TSS, mitro- | Tributary of a | Sporadic for sev~ | $60,000 (Only | Indeterminate
| excess of NPDES | gen, ammwonia, | large river | eral years | reflects benefits |
} limits { TDS, color, total | | | tor not imstall- |
| | residual chlorine | | | wng a portion of |
| ] ] i | required equip- |
| | | | | ment) |
| i ] | | |
T I T I | T
Company C | Failure to notify | None | offshore marine | 53 days | No noteworthy | No environmental
| EPA of relocation | | enviromment | | benefits | damages
| of operation | i | | i
I | | 1 ] I
i [ T I 1 I
Munacipality | (1) Unauthorized | BOD, TSS and | Small canal con- | Consistent viola- | Upwards of { indeterminate
D | discharges | other hazardous | nected to a river | tion of several | $400,000 |
| (2) Failure to | and nonhazardous | which supports | standards for | |
i maintain | effluents } fish and other | several years | i
| NPDES permit |} | aquatic life | | i
] (3) Discharges in | } { 1 |
| excess of ! | ] | |
| NPDES limits | | | | |
| (4) Failure to ] | i i |
{ regularly ! I | I i
| submit DMR's | | | I }
| | | | | i
I T I ] . I [
Company E | (1) Unauthorized | pH, flouride and | Relatively large | 27 one day viola- | Ilndeterminate | Substantial
| discharges | mercury | river which sup~ | tions after 2/82 | i
| (2) pischarges in | | ports a variety | plus numerous | |
| excess of | | of aquatic tife | violations which | |
| NPDES limits | i | occurred prior to | {
| (3) Failure to | ] | 1982 I i
| comply with | i 1 i I
} consent | | 1 I |
| degree | | | | . |
| ! | | | . 1
[ T 1 | 1 |
Company F | (1) Farlure to | Lead, nickel, | Effluents sent | Approximately one | $1.25 million | Indeterminate
| meet pre- | zwc, cadmium | primarily to | year 1 |
| treatment | | POTW's | 1 |
i standards 1 | i 1 |
| (2) Unauthorized | | | | |
| discharge in | | | i |
| excess of | 1 | | ]
I promulgated | i | | {
| standards i | | I I
| | l | | i
D T i | I I
Mr. G | (1) unauthorized | TSS | small creek with- | Consistent viola- | Approximately | Relatively minor
| discharges | ! 1n a protected | tions for 2 years | $4,000 |
| (2) Failure to | | national park | I |
| comply with | ] | | |
| EPA standards | | { | |
| (3) Failure to i | | i |
{ reclaim land | I i | |
| | | i i i
I ] I I T I
Company H | (1) unauthorized | TSS, BOD, fecal | A tributary of a | Sporadic viola~ | $20,000 to $60,000| Significant but
| discharges { coliform, manga- | relatively large |. tromns for approxi~| {depending on BEN | not substantial
} (2) Failure to | nese, and pi | waterway | mately 5 years | calculation used) |
| comply with | | i | |
| NPDES permit | | | | |
| (3) violations | I t i |
| of an Admin- | | | | |
| inistrative | | | | i
| Order | | | I |
| | | | i |
[ I T l T T
Company 1 : (1) Unausthorized : Phenol | A major river | violations have Indeterminate | More than $12,000
| i |
! | | | |
| | | | |
| | | i |
{ | ] I |

1
i
creased 1n sever- |
|
|
]




3-22

EXHIBIT 3-1 (Continued)

ent effluent
limits

grew considerably

[ Proposed | Fuinal T Add1tional [ I Approximate T ]
| Penalty | Penalty | Costs/penalties | Was | Agency | How Violation | Primary Motives
Case | Assessment | Assessment | Imposed | BEN Used? | Enlorcement Costs { was Discovered _;ifor Enjorcement
I ] T I ]
Company A | $10,000 | $5,000 | Additional $4,000 | No | $4,000 | Citizen report | Need to display
| | | 1n penalties to | 1 | | enforcement capa-
| |- | the state | } | | brlities in
| | | | i | | region
1 | t | 1 ! |
I T ! 7 I T ' 1
Company B | $100,000 | $100,000 | Consent Decree { No | Suspected to be | DMRs { Promote better
| [ | requiring n- | | very large | | management prac-
! i | creased monitor- | | i | tices. Also
t | | g and reporting | | | | spurred by
i | | practices and | | | | environmental
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di scharge data, |eaving the Agency and the courts with little usefu

i nformati on. Because many of the violations involve conplex pollution contro
systens and biologically diverse ecosystens, it is often difficult and tine
consunming to deternmne the extent of a discharger's violations indirectly by
eval uating changes in receiving water quality.

Effluent Data Are Often Insufficient to Accurately
Determne the Extent of Violations.

Most facilities nonitor their discharges infrequently. Monitoring is
often carried out by neans of either grab sanples, which involve |aboratory
anal ysis of single sanples taken randomy from an effluent stream or
conposite sanples, which are essentially just several grab sanples collected
over an extended period of tine. Hence, much of the effluent data avail able
to the Agency represent only "snapshots" of a discharger's effluent streans.
Wil e these snapshots are sufficient to determ ne whether a discharger is in
conpliance with effluent linmts at a specific point in tinme, they do not
provide sufficient information to devel op conclusions regarding the extent of
nonconpl i ance over an extended tine period. Many violations occur
sporadically or fluctuate in magnitude over tine. The grab sanples and
conposite sanpling techniques, however, are not designed to account for such
fluctuation in effluent quantity and conposition. It is therefore often
difficult to deternmine if the grab sanples represent an accurate picture of an
effluent stream over tine

Effluent Data are Often | nconplete

In some of the cases, violators were in violation of both effluent limts
and reporting requirenents. In the case of Conpany B, for exanple, the Agency
was certain that violations of effluent limts occured, yet the violator's
failure to submit effluent data nade it difficult for the Agency to deternine
the timng and magnitude of the violations. As the case shows, the failure by
a violator to report effluent data can, in some ways, aid a violator in the
penalty determnation process: by limting the information avail able, sone
violations were overlooked. This can create perverse nonitoring and reporting
incentives for dischargers.

In principle, the failure of a violator to consistently report effluent
data is taken into account in calculating the gravity conponent of a penalty.
Violators who have not consistently conplied with reporting requirenents are
to be nore severely penalized than those who have. In sone cases, such as
that involving Conpany C, the gravity factor appeared to reflect at least sone
consideration of a discharger's failure to report pertinent information
However, in other cases, such as the case of Conpany H, the Agency did not
appear to penalize the violator for poor reporting practices.

The inability of the Agency to determine the extent of a violator's
nonconpliance led to confusion and, in some cases, subsequent reductions in
the estimated duration of nonconpliance. This, in turn, could affect the
cal cul ation of the econom c benefit of nonconpliance conponent. In the case
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of Conpany B, for exanple, effluent reporting practices were poor.
Consequently, the Agency found it difficult to determine exactly what effluent
standards were violated and how serious the violations were. Although the
Agency was relatively certain that several different types of violations had
occured, the Agency had to focus nore on those violations for which effluent
data were available. The case against Conpany B therefore focused on only a
subset of the violations. Economic benefit cal culations were also only
conducted for a subset of violations. As a result, the econom c benefit
estimates were biased downwards.

As nmentioned above, the gravity conponent of a penalty is intended to
penalize, in part, violators for poor reporting practices. However, in the
case of Conpany B, the gravity conponent appears to have been offset by the
reductions in the benefit conponent resulting prinmarily from poor reporting
practi ces. If the poor reporting practices do in fact lead to | ower econonic
benefit estimates, as the case studies suggest, then the gravity conponent
should not only punish the violator for poor reporting of effluent data but
should also correct for the reduced benefit conponent (and higher
adm ni strative costs). The case studies do not suggest that this was done
Hence, a violator's penalty may have been reduced as a result of poor
reporting of effluent data

3.2.2 Estimating the Benefits of Noncompliance

Estinating the benefits of nonconpliance also may be a difficult step in
the penalty deternmination process. For the majority of the cases studied, the
probl em of estinmating benefits stems fromthe fact that the npbst recent
versi on of the BEN conputer program was not yet inplenmented and was therefore
not used. Hence, the techniques used to calculate benefits were
inconsistent. The BEN program was used for a few of the cases. Even for
t hese cases, however, problens were encountered in estimating the benefits of
nonconpl i ance

Estinates of benefits to violators of nonconpliance derived using the BEN
conput er program appear to have been hindered by two factors. First, there
were few formal guidelines for estimating input parameters for the BEN program
for capital and operation and mai ntenance costs, which led to inconsistencies
in how inputs to the program were selected. Second, the benefit estimates
generated by the BEN conputer programoften did not fall into an "acceptable"
range of penalties.

Difficulty of Determning |nput Paraneters for the BEN Program

The BEN programrequires thirteen data inputs. Seven of these nust be
determ ned by Agency econonists and engineers. The remaining six are
optional; standard values are automatically used for these inputs if no data
are entered. The inputs to the BEN program are
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Required Inputs:

(1) Case Nane

(2) Capital Investnment

(3) One-Tinme Expenditure

(4) Annual Operating and Maintenance Expenses
(5) Date Violation Began

(6) Date Violation Ended

(7) Date Violator will Pay Penalty

Optional Inputs:

(8) Useful Life of Pollution Control Equipnent
(9) Investment Tax Credit

(10) Marginal Tax Rate

(11) Inflation Rate

(12) Discount Rate

(13) Low Interest Financing

Many of these data inputs are difficult to estimate. As noted, for
exanple, estimating the dates of nonconpliance is often difficult because only
limted data is available on violators' |evels of discharges and types of
nonconpl i ance. The problemis conpounded when trying to calculate the
benefits of sporadic violations. |If one long violation period is entered, the
program will incorrectly calculate econom c benefits for days during which the
discharger was actually in conpliance. As a result, the economic benefit
conponent will be overstated. However, shortening the violation period to
correct for days that were incorrectly included as violation days wl|
interfere with other features of the program such as the discounting
functions. Perform ng several calculations for each violation period than
correcting for double-counting of initial capital costs and one-tinme
expenditures partially overcones this problem but is still not entirely
accurate.

There is also no accurate nethod for deternmining the date when a violator
will pay the penalty. Penalty settlements and court litigation can take
anywhere from nonths to years. Moreover, nany violators may not pay the full
penalty when required. M. G for exanple, has yet to pay the balance of his
$5,000 penalty. Consequently, the penalty paynent date is often estimted as
being too early, causing the benefit estimate to be understated.

The "useful life of pollution control equipment" paraneter is also
difficult to estinmate because of lack of historical data. Wile there are
recommended life tines for different types of pollution control equipnent,
many of these estimates have not been fully substantiated; nobre advanced
pol lution control technol ogies have only recently been placed into service and

have not yet required replacement. Second, because the useful life of such
equi pnent is largely dependent upon usage rates and operation and namintenance
efforts, useful life will vary fromfacility to facility. Third, many

facilities are using pollution control equipnent that is old and rundown and
only effective for a portion of the tine. In such cases, it is difficult to
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determ ne exactly when new equi prent is needed, how nuch nmust be replaced, and

whet her or not the existing equipnent could just use a rehaul. Finally, many
facilities may be required to install superior technologies well before the
useful life of the equi pment has passed. It is therefore likely that many
estimates of the useful life of pollution control equipnrent are biased

upwards. Therefore, the econom c benefit calculations will generate
under esti mat es.

Estinates of initial capital investnents and one-time expenditures are
general ly subject to negotiation in the course of determning a settlenment or
penalty for a violator. Penalty negotiations often involve debate regarding
what pollution control technol ogies are nost appropriate and their associated
costs. Estimates of capital investments and one-tine expenditures nay
therefore vary depending on the findings of the Agency in the course of the
penalty determnation negotiations. Mreover, there are several ways in which
engineers mght err in the absence of appropriate estimation guidelines. For
exanpl e, some dischargers may find nmore innovative, cost effective nmethods for
controlling their em ssions such as altering their production processes
(thereby avoiding the expenses of installing expensive pollution contro
equi pnent). In such cases, the engineers' estinmates may not accurately
reflect a discharger's actual expenditures for pollution control equipnent,
although it is possible that this would be discovered in the penalty
negotiation process.

Simlar problens arise when estinating annual operating and mai ntenance
expenses. The information required to accurately deternine operation and
mai nt enance costs is extensive and includes information regarding the
operational denmands on the pollution control equiprent, how frequently it is
used, usage capacities and so forth. Mich of the pollution control technol ogy
currently in place, however, is relatively new and there is little data on the
frequency with which these technol ogies require servicing. Once again, if
operation and mai ntenance costs are overstated, the BEN program wil|
overestimate the benefit conmponent, although again it is possible that this
woul d be discovered in the penalty negotiation process.

Cearly, all of the inputs to the BEN program nust be reasonably accurate
for the final benefit estinmate to be accurate. The extent to which an
i naccurate data input affects the ultimte accuracy of the final benefit
estimate depends on the input in question and the overall data being anal yzed.

Difficulty of Obtaining Acceptable Ranges of Penalties

Anot her recurring problem uncovered by the case studies is that economic
benefits estimates are likely to inply penalties larger than what is generally
regarded as "acceptable". Only until recently have penalty assessnents fully
i ncorporated benefits fromnonconpliance. As a result, the regul ated
conmunity, the Agency, and the courts becane accustonmed to a |ower range of
penalties, based primarily on gravity conponents. Deviations from these
accepted ranges were often met with harsh criticismand were often negoti ated
back to within an acceptable range, but this appears to be changing gradually.
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Full incorporation of the benefit estinates generated by BEN can increase
penal ty amounts substantially. While the higher penalties may be justified
from an econom ¢ perspective, the regulated community, Agency officials, and
courts are having difficulty adapting to the higher penalty ranges.

The high benefit estimates are also a problemin the context of nunicipa
violators. Many nunicipalities have been guilty of nonconpliance for a much
| onger period than many industrial dischargers. Mst industrial dischargers
were required to conply with pernmit conditions in the late 1970s and early
1980s, while nunicipalities were generally allowed nore tine to reach
conpliance. The 1977 COM Amendments, for exanple, granted conpliance
extensions to nunicipalities, allow ng themseveral nore years to come into
conpliance wth applicable standards. Many nunicipalities have therefore been
operating in violation of their NPDES pernmits for Iong periods of tinme.
Consequent |y, benefit estimates for municipal cases are often quite high

The increases in Agency penalty recommendations resulting fromthe
inclusion in full of benefit estimates were so drastic that nany regiona
econom sts and attorneys treated the BEN estimates as upper bounds from which
penalties were to be negotiated downward.

3.2.3 Quantifying Damages to the Environment

The potential damages to the environment and human health from
nonconpl i ance can significantly influence the penalty determ nation process.
In the case involving Conpany |, for example, the conpany's violation was
regarded as particularly severe because the introduction of phenol to a river
represented a significant threat to a city |located downriver. A high penalty
was regarded as necessary in this case to provide sufficient incentive for
Conpany | to discontinue the release of phenol

Moneti zi ng damages resulting from discharges to an aquatic ecosystemis a
conplex, intricate, and error-prone process. It requires first assessing the
physi cal and biol ogical effects of the excess pollutant discharges on the
receiving water body, then relating these effects to the services provided by
the water body, such as recreation and a supply of drinking water, and finally
placing a nonetary value on the reduction in services due to the excess
pol lution. Each of these three steps requires a great deal of information and
anal ytical expertise.

3.2.4 Ability-to-Pay Considerations

As discussed in Chapter 2, the Agency w |l occasionally consider reducing
penalties in cases where the violator would be financially crippled by the
imposition of the penalty. Agency penalty policy stated that if a violator
can convincingly denonstrate an inability to pay a given penalty, then the
Agency may reduce the recomrended penalty to an amount which the defendant can
pay and still remain in operation. The only exceptions to this policy are (1)
for violations that are particularly egregious or (2) where reductions in
penalties will keep a discharger in business that should not, fromthe
Agency's standpoint, be allowed to continue operation.
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Ability-to-pay criteria differed for industrial and runicipal violators.
In the case of industrial violators, the case studies suggest that the Agency
did take into account ability-to-pay considerations. In the context of the
case studies conducted, this is probably best shown by a conparison of the
cases involving M. G and Conpany C. M. G had committed what were regarded
to be relatively severe violations. H s busi ness, however, was small. After
several attenpts to achieve conpliance, the Agency fined M. G $5, 000
Company C, on the other hand, conmitted only a minor reporting violation.
There was no environnental damage and the conpany appeared to have fully
co-operated with the Agency in rectifying the problem However, the Agency
fined Conpany C $60,000 -- twelve times the fine levied against M. G

Al though ability-to-pay considerations were taken into account in penalty
deternminations, the case studies suggest that there was not a consistent
method for determining an industrial violator's ability to pay. A nethod was
currently being devel oped by the Agency but, at the tine of the case studies,
had not yet been inplenmented. In addition, EPA penalty policy limts the
extent to which ability-to-pay considerations should influence a penalty.
According to the policy, all penalties should take into account benefit and
gravity conponents, then should be reduced sonewhat depending on a violator's
ability to pay. As the case studies denonstrate, however, the benefit and
gravity conponents can be so large that adjustnments for ability-to-pay
consi derations can represent the predomnant factor influencing the fina
penalty amount. In sone cases, there were large benefit and gravity
conponents which were essentially overl ooked because a violator could not pay
t hem

Ability-to-pay considerations were even nore problematic in the case of
muni ci pal violators. The prinmary difficulty stened fromthe fact it was
difficult to determne the extent to which nunicipalities can allocate funds
for penalty paynents. |In some instances, municipalities mght be justifiably
poor; construction grants may have been discontinued or exhausted and the
municipality may not be in a position to issue additional bonds or allocate
funds for penalties. Penalizing nunicipalities in these cases may be
count er producti ve.

In other instances, however, nunicipalities nmay only appear poor on
paper. Some nunicipalities may have anple resources but be unwilling to
al l ocate these resources to wastewater treatnment. As such, they may attenpt
to disguise their funds to suggest that they do not have enough resources. In
such cases, it is difficult for the Agency to deternine how ability-to-pay
shoul d be assessed



